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PRINCIPAL MATTERS. 


ADMINISTRATORS AND EXECUTORS. 
1. The record of a debt against an administrator in one State is not sufficient evi 
I tf the debt against an administrator of the same estate in another State 


McLean ¥. Meck, 16. 


The case of Stacy v. Thrasher, 6 How. 44, examined and affirmed. Jhid. 


nce o 


In this case, even if there were other evidence of a demand, it would be for a 
debt upon open account, which would be barred by the statute of limitations in 
Mississippi, and therefore the decree of the circuit court, dismissing the bi 
is affirmed. /bid. 

Administrators upon an estate who were appointed in the Cherokee nation, had 
a right to maintain a suit or prosecute a claim for money in the District of 


tL Ol 


Columbia, and a payment to a person acting under a power of attorney from 
them would have been valid. Mackey v. Coxe, 100. 


sut where this person, instead-of receiving the money under his power of attor- 
| 


ney, took out letters of administration in the District of Columbia, and then 
signed a receipt as attorney for money paid by himself as administrator to hin 


1. 
self as attorney for the Cl 


icrokee administrators, this receipt {s good, and the 
surety upor s administration bond is not responsible to the Cherokee | S. 


bid. 


The Cherokee nation are so far under the protection of the laws of the Unit 
States, that they may be considered, for the purposes above named, as a Stat 
or territory of the United States. bid. 

The law of Missouri allows the lands of a deceased debtor to be 


cution, but prohibits it from being done until after the expirati 


, : 
sold und 


mm oT ¢ 
months from the date of the letters of administration upon his estate. 
v. Bogert, 158. 

Where the letters of administration were dated on the 

and the sal took place on the Ist of May, 1821, the 

Cc 3 wnus a quo should be included. lbid. 

Moreover, the sale was ordered to take place on that day by a court of compet 
jurisdiction, and this makes the matter rem judicatam, and is evid 

construction which the courts of Missouri place upon their laws. bid. 

And, besides, the question of the regularity of a judicial 


; 
} 


ase tne 


sale cannot be raised 
collaterally, except in case of fraud, in which the purchaser was a participant 


Ibid. 


Where there was an administration upon the estate of an intestate | 


in Kentucky 
the surety in the administration bond and a portion of the distributees residing 


there, the court of that place had jurisdiction over the subject-matter; and 


t 
’ 


where the principal defendant, although residing out of the State, voluntarily 

appeared and answered a bill filed against him, the jurisdiction of the court 
was complete, and it had a right to pass a decree in the premises. Shields 
Thomas. 253. 

12. If several claimants of portions of an estate unite in filing a bill, this does not 
make it multifarious. The authorities upon this subject examined. bid. 


ADMIRALTY LAW. 


1. Where a large steamer was coming down Long Island Sound, on a foggy morn- 
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ADMIRALTY LAW, ( Continued.) 
ing, with a speed of sixteen or seventeen miles per hour, in the direct track of 
the coasting trade, and run down a vessel which was lying at anchor, (the 
weather being perfectly calm,) the steamer was grossly in fault. McCready 
v. Goldsmith, 89. 

2. The vessel at anchor cannot be considered in fault for omitting to have horns 
blown or empty barrels beaten. The usage that this is done in such a case is 
not established ; and, moreover, it is doubtful whether such a precaution would 
have been of any service. Ibid. 

3. In a state of war, the nations who are engaged in it, and all their citizens or 
subjects, are enemies to each other. Hence, all intercourse or communication 
between them is unlawful. Jecker v. Montgomery, 110. 

4. Cases mentioned, by way of illustration, in which property of a subject or citi- 
zen, found trading with an enemy, has been adjudged to be forfeited as prize. 
Ind. 

5. The interposition of a neutral port through which the property is to pass, does 
not prevent it from being confiscated. “Ibid. 

6. In the present case, the evidence shows that the owners of the ship and cargo 
knew that the destination of the voyage was to an enemy’s port. Even if the 
owner of the vessel was ignorant of it, the fate of the vessel must be decided 
by the acts of those persons who had her in charge. Ibid. 

It is generally the duty of the captor to send his prize home for adjudication ; 
but circumstances m: iy render such a step improper, and of these he must be 
the judge. In ms iking up his decision, good faith and reasonable discretion are 
required. In the present case he was excusable for not sending home the 
vessel. IJbid. 

8. Generally, the proceedings for the condemnation of property as prize, ought to 
be instituted in the name of the United States. The circumstances, which led 
to the use of the name of the captor, and the fact that no objection was made 
to it in the court below, prevent this court from pronouncing the objection to 
be fatal. bid. 

9. The proceeds of sale were properly deposited in the treasury of the United 
States. Ibid. 

10. Under the admiralty law of the United States, contracts of affreightment, 
entered into with the master in good faith, and within the scope of his apparent 
authority as master, bind the vessel to the merchandise for the performance of 
such contracts, wholly irrespective of the ownership of the vessel, and whether 
the master be the agent of the general or the special owner. Schooner Freeman 
v. Buckingham, 182. 

11. If the general owner has allowed a third person to have the entire control, 
management, and employment of the vessel, and thus become owner pro hac 
vice, the general owner must be deemed to consent that the special owner or 
his mas ster may create liens binding on the interest of the general owner in the 
vessel, as security for the performance of such contracts of affreightment. 
Ibid. 

12. But no such implication arises in reference to bills of lading for property not 
shipped, designed to be instruments of fraud; and they create no licn on the 
interest of the general owner, although the special owner was the perpetrator 
of the fraud. bid. 

13. Though in such a case the special ‘owner would be estopped, in favor of a 
bond fide holder of the bill of lading, from proving that no property was 
shipped, yet the general owner is not estopped. Thid. 

14. Where a vessel was lying at anchor in the port of New York, and a steamboat 

came down the Hudson River with wind and tide in her favor, and also having 
several heavily loaded barges fastened on each side of her, and came into col- 
lision with the vessel which was lying at anchor, it was a gross fault in the 
steamboat to proceed, at night, on her way with a speed of from eight to ten 
miles per hour. Steamboat New York v. Rea, 223. 

15. Moreover, the steamboat had not a sufficient look-out. Ibid. 

16. The statutes of the State of New York, regulating the light which the vessel 
lying at anchor was to show, have no binding force in the present case. The 
rule for the decision of the federal courts is derived from the general admiralty 


law. Jhid. 


17. Police regulations for the accommodation and safety of vessels in a harbor, 
may be enacted by the local authorities. bid. 











INDEX. 605 


ADMIRALTY LAW, ( Continued.) 

18. The courts of admiralty of the United States have jurisdiction of petitory as 
well as mere possessory actions. Ward vy. Peck, 267. : 

19. The cases of The Tilton (5 Mason, 465,) and Taylor v. Royal Saxon, (1 Wall, 
322,) confirmed. hid. 

20. The abandonment of a ship by her owners to the underwriters does not operate 
to ratify the title of one who claims her under an unauthorized sale by the 
master. Ibid, 

21. Where a decree in admiralty was rendered in the circuit court upon an appeal 
from the district court, said decree being given pro forma because the presiding 
judge had been of counsel for one of the partys, this court has jurisdiction to 
try and determine the case. Steamer Oregon v. Rocca, 570. 

Where -a collision took place in the bay of Mobile between a schooner and a 
steamer, the latter was in fault. bid. 

The rule of this court is, when a steamer approaches a sailing vessel, the 
steamer is required to exercise the necessary precaution to avoid a collision; 
and if this be not done, prima facie, the steamer is chargeable with fault. bid. 

Whether this rule be regarded or the weight of the testimony, the steamer 
must, in the present case, be considered in the wrong. bid. 

Where a regulation was made in one of the harbors of the Mississippi River, 
assigning their positions to different species of boats, if-the regulation was 
generally known, it was the duty of all persons to conform to it. Culbertson v. 
Shaw, 584. 

Where a flat-boat was moored at the place designated for flat-boats, and a 
steamboat, in attempting to land, come into collision with and sunk the flat- 
boat, the steamboat must be liable for the damage done. bid. 

When a steamer is about to enter a harbor, great caution is required. Ordinary 
care, under such circumstances, will not excuse a steamer for a wrong done. 
Ibid. 

APPEALS AND APPEAL BOND. 

1. Where there was a decree in the court below for the payment of a certain sum 
of money, (land being held as security,) from which decree an appeal was 
taken, the sureties upon the appeal bond are not entitled to a pro rata credit 
upon their responsibility, the land having proved insufficient to pay the amount 
of the decree. Sessions v. Pintard, 106. 

2. The entire proceeds of the sale of the land must be deducted from the amount 
of the decree, and the sureties upon the appeal bond must be responsible for the 
balance. hid. 

Where the record, certified by the clerk of the circuit court, states that an appeal 
from a decree in chancery was taken in open court, no evidence dehors the 
record can be received to impeach its verity, on a motion to dismiss the appeal 
for want of jurisdiction upon the ground that the case has not been regularly 
brought up. Hudgins v. K mp, 530. 

. If the record is defective, the errors can be corrected in several modes. Jbid. 

5. The distinction pointed out between appeals which operate as a supersedeas and 
those which do not. bid. 

. If the evidence offered were received, it would not furnish a sufficient reason for 
dismissing the appeal. J6id. 

7. The appeal being taken orally in open court, an omission of the clerk to enter it 
in the order book, eould not devest the party of the enjoyment of his legal 
right to appeal. bid. 

8. The mode of removing a case from an inferior to an appellate court is regulated 
by aets of congress, and does not depend on the laws or practice of the State, 
in which the court may happen to be held. bid. 

9. An appeal bond may be approved of by the judge out of court. bid. 

ARKANSAS. 

1. A statute of Arkansas directs, that, where lands are sold by a sheriff, or other 
public officer, the purchaser is authorized to institute proceedings in a court, 
calling upon all persons to come in and show cause why the sale should not be 
confirmed. Parker vy. Overman, 137. 

2. Such a proceeding, when instituted in a state court and removed into the circuit 
court, conformably to the act of congress, constitutes a case over which this 
court will take jurisdiction. bid. 

3. In such petition for removal, it is not enough to allege that the petitioners were 
residents in another State. They must allege that they were citizens. bid. 


ol* 
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4. The statute makes the deed sufficient evidence of the authority, the description, 
and the price. The term “sufficient,” is equivalent to prima fucie, Lid. 

5. Before the sheriff can assess land, he is required to file an affidavit before a cer- 
tain day, and to file his assessment before another given day. A non com- 
pliance with these requisitions makes the assessment, and of course the sale for 
taxes, invalid; and the deed must be set aside. bid. 

ASSESSMENT FOR TAXES. 

1. Where property stood assessed upon the books of the corporation of Washington 
in the name of James Thomas, and was sold for taxes, the sale was good, 
although James Thomas was dead when the taxes were levied. lolroyd y. 
Pumphrey, 69. ° 

2. Nor was such sale invalid upon the ground that the corporation had, in a prior 
year, sold the property as belonging to the heirs of James Thomas, which sale 
was not carried out to completion. lid. 

3. The act of congress, passed on 26th May, 1824, (4 Stats. at Large, 76,) provides 
for the case. bid. 

4. Where a sheriff is required, before he can assess lands for taxation, to file an 
affidavit before a certain day and to file his assessment before another given 
day, a non-compliance with these conditions makes the assessment, and of 
course a sale for taxes, invalid; and his deed will be set aside. Parker y. 
Overton, 137. 

ATTACHMENT LAW OF MARYLAND. 

1. The attachment law of Maryland allows an attachment by way of extcution to 
be issued upon a judgment and levied upon the credits (inter alia) of the de- 
fendant. M Laughlin y. Swann, 217. 

2. Where an attachment of this nature was laid in the hands of garnishees who 
were trustees, and it appeared that, after performing the trust, there was a 
balance in their hands due to the defendant, the attachment will bind this 
balance. hid. 

3. The defendant might have brought an action to recover it, and wherever he can 
do this, the fund is liable to be attached. bid. 

4. A bill filed in the court of chancery by another creditor against the garnishecs 
and the defendant, filed after the laying of the attachment, and the opinion and 
decree of the chancellor thereon, do not change the rights of the plaintiff in 
the attachment. The decree was passed without prejudice to his rights. If 
these things were made evidence by consent in the court below, it does not so 
appear in the bill of exceptions. bid. 

5. Whatever legal or equitable defences the garnishees might have set up in an 
action brought against them by the defendant to recover the balance in their 
hands, can be set up, by bill of interpleader or otherwise, against the plaintiff 
in the attachment. tad. 

6. The different modes of presenting these legal and equitable defences in different 
states referred to. bid. 

ATTORNEY. 
1. In the case of Stockton v. Ford, reported in 11 Howard, 232, this court decided 
the following propositions, namely : — 

“Where there was a judgment which had been recorded under the laws of 
Louisiana, and thus made equivalent to a mortgage upon the property of the 
debtor, and the plaintiff assigned this judgment, and was then himself sued 
and had an execution issued against him, his rights under this recorded judg- 
ment could not be sold under this execution, because he had previously trans- 
ferred all those rights. 

“The attorney who had recovered the judgment which was thus recovered and 
assigned, and who stood as attorney to the assignee, was not at liberty to pur- 
chase it at the sale on execution, for his own benefit. The purchase enured to 
the benefit of the client.” 

And in the report of the case it is stated at page 234, that the assignment was 
made, inter alia, to cover the attorney’s fees and other costs. 

The court now decides, 

1. That the present plaintiff being the same, the validity of the assignment, as 
to him, was decided in the former case. Stockton v. Ford, 418. ‘ 
2. 2. The question, under the asssignment, for attorney’s fees was necessarily in- 
volved, and should have been made in the former trial. The former suit, 
therefore, constitutes a bar to the present. Ibid, 
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ATTORNEY, (Continued. ) 
3. 3. The evidence now shows that no censure could be properly attributed to the 
attorney for his share in the transaction. id. 

4. A-purchase of an interest in property by an attorney, made after judgment has 
been obtained, is not forbidden Vr the laws of Louisiana. MeMicken v. Perin, 
507. n 

5. And where money is borrowed to make the purchase, the lender of the money 
is estopped from pleading illegality in the purchase, and thus retaining the 
property which had been conveyed to himself as security for the loan. bid. 

6. In the contract between him and the borrower there was no illegality. bid. 

AWARD. 

1. An original writ has fulfilled its functions when the defendant is brought into 
court. If lost, the court can provide, in its discretion, for the filing of a copy. 
York and Cumberland Railroad Co. vy. Myers, 246. 

2. The equity of the Statute of Westminster 2, allowing bills of exceptions, em- 
braces all such judgments or opinions of the court that arise in the course of 
a cause, which are the subjects of revision by an appellate court, and which 
do not otherwise appear on the record. bid. 

3. But to present a question to this court, the subordinate tribunal must ascertain 
the facts upon which the judgment or opinion excepted to, is founded. bid. 

. Therefore, where there was a reference in the circuit court, and the bill of ex- 
ceptions set out the objections to the award together with the testimony of the 
arbitrator who was examined in open court, and that testimony showed the 
facts upon which the objections were founded, it was a sufficient exception. 
Ibid. 

5. If an arbitrator embraces in his award matter not submitted, and includes the 
result in a single conclusion, so as to render it impossible to separate the 
matters referred from those which have not been, the award is bad. Ibid. 

f. But in this case, the averments in the declaration and assignment of breaches 
in the covenant cover the ground upon which the arbitrator rested his award ; 
and his conelusion is a final decision which this court cannot revise either upon 
the allegation of mistakes in law or mistakes in fact. /bid. 

BANKRUPT ACT. 

1. Where a person mortgaged land, which was at the time subject to a judgment lien, 
the deed containing what was equivalent to a covenant of warranty ; then took 
the benefit of the bankrupt act of 1841 ; and then purchased the property which 
was sold under the judgment lien, he is estopped by his covenant from setting 
up his after-acquired title to defeat the mortgage. Bush v. Cooper’s Administra 
tor, 82. 

2. The bankrupt act does not annul a covenant in such a case. bid. 

BILLS OF EXCEPTION. 

1. A statute passed by the State of Illinois, on 3d March, 1845, permits matters 
both of fact and law to be tried by the court, if both parties agree. Graham v. 
Bayne, 60. 

. Where a case was tried in the circuit court of the Unjted States, in which both 
parties agreed that matters of law and fact should be submitted to the court, 
and it was brought to this court upon a bill of exceptions which contained all 
the evidence, this court will remand the case to the circuit court with directions 
to award a venire de novo. Ibid. 

. A bill of exceptions must present questions of law. Where there is no dispute 
about the facts, counsel may agree on a case stated in the nature of a special 
verdict. But to send the whole evidence up, is not the same thing as agreeing 
upon the facts. bid. 

. Even if a special verdict be ambiguous or imperfect, if it find but the evidence of 
facts and not the facts themselves, or finds but parts of the facts in issue, and is 
silent as to others, it is a mis-trial, and the court of error must order a venire 
de novo. They can render no judgment on an imperfect verdict or case stated. 
Lid. 

5. An original writ has falfilled its functions when the defendant is brought into 
court. If lost, the court can provide, in its discretion, for the filing of a copy. 
York and Cumberland Railroad v. Myers, 246. 

. The equity of the Statate of Westminster 2, allowing bills of exceptions, em- 
braces all such judgments or opinions of the court that arise in the course of a 
eause, which are the subjects of revision by an appellate court, and which do 
not otherwise appear on the record. bid. 
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. But to present a question ‘to this court, the subardinate tribunal must ascertain 
the facts upon which the judgment oropinion excepted to is founded. ii id. 
8. Therefore, where there was a reference in the circuit court, and the bill of e 
tions set out the objections to the award together with the testimony of the ar 
bitrator who was examined in open court, and that testimony showed the facts 
upon which the objections were founded, it was a sufficient exception. [hic 
9. If an arbitrator embraces in his award matter dot submitted, and inclu: les the 
result in a single conclusion, so as to render it impossible to separate the mat 
ters referred to from those which have not been, the award is bad.  Jlid. 

10. But in this’case, the averments in the declaration and assignment of breaches in 
the covenant cover the ground upon which the arbitrator rested his award ; and 
his conclusion is a final decision which this court cannot revise either upon th 
allegation of mistakes in law or mistakes in fact. lid. 

BILLS OF LADING. 

See Commercitat Law. 

BOTTOMRY BOND. 
See CommerciaL Law. 

CALIFORNIA. 

1. Where there was a grant of land in California, subject to the condition that th 
grantee should build a house upon it, and have it inhabited within a year from 
the date of the grant, and also that he should obtain a judicial possession ani 
measurement or survey of it, the evidence shows sufficient re — for a non- 
compliance on the part of the grantee. United States v. er ny, 

. This court again deri ides, as in Fremont v. United States, low. 560, th 
mere omission to comply with these conditions would not Hes hae t amount to 
a forfeiture, unless there were circumstances which showed an intention to aban 
don the property. bid. 

. Although the title did not become definitive until the grant was approved by t! 
departmental assembly, yet an immediate interest passed by the grant from th 
governor, whose duty it was (and not that of the grantee) to submit the case to 
the departmental assembly, and, if they should reject it, then to lay the cas: 
before the supreme government of the Republic. Jbid. 

. If the governor failed to execute this duty, the title rem mained as it was after the 
grant was issued, and is sufficient for confirmation under the act of congress, 
aoe on March 3, 1851, (9 Stats. at Large, 631.) bid. 

. The evidence in the present case shows that the grantee was a naturalized 
of the Mexican Republic, and the fact that he joined the troops of the United 
States when war broke out with Mexico, furnishes no evidence of his intention 
to abandon the property, nor any reason why the grant should be forfeited. /did. 

6. The title of the family of Arguello confirmed to the following described tract of 
oo in California, namely, bounded on the south by the Arrogo, or Creek of 

San Francisquito, on the north by the Creek San Mateo, ou the east by the 
E steras, or waters of the bay of San Francisco, and on the west by the eastern 
borders of the valley known as the Cafiadade Raimundo. Arguello y. United 
States, 539. 

. Onthe 26th of November, 1835, the governor of California gave an order that 
the petitioner should have a tract of land without specifying the boundaries, 
which was done by an order, having the formalities of .a definitive title on the 

27th. This latter document must govern the case. No good title is shown 
which can include the valley on the west. 





to 


i) 


— 


o 


8. The testimony upon this point examined: bid. 

9. The decree of 1824 and regulations of 1828 forbid the colonization of territory 
comprehended within twenty leagues of the boundariés of any foreign state, 
and within ten leagues of the sea coast, without the consent of the supreme ex- 


ecutive power. bid. 

10. But this restriction only included grants to empresarios, who intended to intro- 
duce large colonies of foreigners. It did not prohibit grants of land within 
those limits to natives of the country. bid. 

11. The court again decides (as in United States v. Reading, page 1) that it was the 
duty of the governor of California, and not that of the grantee, to submit a grant 
of iand to the departmental assembly. United States vy. Cruz Cervantes, 553 

12. And, moreover, when the case was submitted, and a committee reported in favor 
of the grant, but no final action appeared to have been had upon the matte 


the grantee should haye the benefit of the presumption of a "decision in his 
favor. lid. 
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13. Itagain decides, as in the preceding case of Arguello v. The United States, that 
the ten littoral leagues spoken of in the regulations of 1824 and 1828, do not 
mean prohibition of grants of land to native citizens for their own use. bid. 

14. The title to lands held by the missions of California, was never vested in the 
church, which had only an usufruct in them ; and in the present case, the mis- 
sion assented to the grant in question. bid. 

The 17th section of the regulations of 1828 has no application to the present 
ease. Ibid. 

Also, in 1833 and 1834, the government of Mexico passed laws to secularize the 
missions, Jbid. 

Where there was a grant of land in California in 1843, with three boundaries 
and the quantity stated; and in 1845 a new grant was made which was ap- 
proved by the departmental assembly, subject to the condition, that within four 
months a map of the land should be made; this was a condition subsequent, 
the non-compliance with which did not work a forfeiture of the grant, but only 
left the land liable to be denounced. United States v. Vaca, 556. 

Moreover, the disturbed state of the country was a sufficient reason for not mak- 
ing the survey. bid. 

Where there was a grant of land in California made by the governor to the 
secretary of the government, and neither the petition nor the patent stated the 
quantity, but the concession and direction by the governor to the proper officer 
to issue the patent, limited the quantity to eleven square leagues, this conces- 
sion and direction constitute a part of the evidence of title, and are sufficient 
to make a good grant for that amount. United States y. Larkin, 557. 

The petition to the governor was accompanied with a sketch or map giving the 
location and boundaries of the tract. The patent refers to this sketch, and by 
it the land can be located. bid. e 

The fraudulent nature of the grant was not made a question in the court below 
and therefore cannot be made here. Moreover, there is no evidenceof fraud. J/id. 

The objections that the case was not submitted to the departmental assembly, 
and that judicial possession was not taken of the land, are overruled by the 
case of the United States v. Fremont, 17 How. 542. Jbid. 

Neither the act of the Mexican congress of 1824, nor the regulations of 1828, 
prescribe any particular form of grants or patents of the public lands. And 
there is no uniformity with respect to the conditions imposed upon the grantee, 
either in those which relate to the cultivation or taking possession of the land. 
The absence of the condition of settlement within a limited time will not avoid 
the grant in this case. Jbid. 

CHALLENGE OF JURORS. 

1. The act of congress, passed on the 20th of July, 1840, (5 Stats. at Large, 394,) 
confers upon the courts of the United States the power to make all necessary 
rules and regulations, for conforming the impanelling of juries to the laws and 
usages in force in the State. United States y. Shackelford, 588. 

This power includes that of regulating the challenges of jurors, whether peremp- 
tory or for cause, and in cases both civil and criminal, with the exception, in 
criminal cases, of treason and other crimes, of which the punishment is declared 
to be death. Jbid. 

. The act of 1790 recognizes the right of peremptory challenge in these cases, and 
therefore it cannot be taken away. Ibid. 

But this recognition does not necessarily draw along with it the qualified right, exist- 
ing at common law, of challenges by the government; and unless the laws and 
usages of the State, adopted by rule of court, allow it on behalf of the prosecu- 
tion, it should be rejected, conforming, in this respect, the practice to the state 
law. Ibid. 

CHANCERY. 

1. Where there was a decree in the court below for the payment of a certain sum of 
money, (land being held as security,) from which decree an appeal was taken, 
the sureties upon the appeal bond are not entitled to a pro rata credit upon their 
responsibility, the land having proved insufficient to pay the amount of the 
decree. Sessions v. Pintard, 106. 

2. The entire proceeds of the sale of the land must be deducted from the amount of 
the decree, and the sureties upon the appeal bond must be responsible for the 
balance. Jbid. 

3. Where there was a deed of trust to secure the payment of a note which had two 
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years to run, and the trustee was empowered to sell in case any default should 
be made in payment of any part of the debt and interest, the trustee could sell 
the property if the interest for the first year was not paid when due. ichards 
v. Holmes, 143. 


. It was not necessary that the trust deed should describe the interest as being 


annual. Jbid. 


. The trustee had power to adjourn the sale from time to time, if duly advertised, 


and it should seem to him necessary in order to secure a fair price. Jhid. 


. The creditor for whose benefit the sale was made had a right to request the auc- 


tioneer to make a bid for him, if fairly used. Lhid. 


. Assignors who did not indorse the note, but assigned it by deed, and covenanted 


that it should be first paid out of the proceeds of sale of the property conveyed 
in the deed of trust, cannot be held personally responsible. The covenant in 
the assignment was only that the note assigned should have a preference. bid. 


. Where a case in chancery was referred to a master to state accounts between the 


laintiffs and defendants, to ascertain how much property remained in the 
~— of the latter, and how much had been sold, with the prices; to make 
allowances to the defendants*for payments made or encumbrances discharged, 
and to ascertain what might be due from either defendant to the plaintiffs, this 
was not such a final decree as could be appealed from to this court. Craighead 
v. Wilson, 199. 


. Although the decree settles the equities of the bill, yet the amount to be distributed 


amongst the parties, depends upon the facts to be reported by the master ; and 
until the allotment to each one of the share to which he might be entitled, the 
decree cannot be considered as final. bid. 


. If gveral claimants of portions of an estate unite in filing a bill, this does not 


make it multifarious. The authorities examined. Shields v. Thomas, 253. 

Those only who have a clear, legal, and equitable title to land, connected with 
possession, have a right to claim the interference of a court of equity, to give 
them peace or dissipate a cloud on the title. Orton v. Smith, 263. 


2. Therefore, where the complainant was the volunteer purchaser of a litigious 


claim ; was the assignee of a secret equity for apparently a mere nominal con- 
sideration, and of the bare legal title for a like consideration, and this legal title 
assigned to him during the pendency of a suit in chancery in a state court, to 
ascertain the person justly entitled to it, it was error in the court below to grant 
to such complainant a perpetual injunction. Jbid. 


. The courts of the United States should not entertain a bill of peace upon a title 


in litigation in a state court. bid. 


. Where a petition is filed in a court of chancery by a creditor, praying to be 


admitted as a party complainant in a suit then existing, but the nature of the 
original suit is not made to appear, the proceeding is irregular, and cannot be 
sustained. Ransom v. Davis, 295. 

Where a chancery suit involves matters of account, the action of a master should 
be had in the inferior court, and the items admitted or rejected should be stated, 
so that exception may be taken to the particular items or class of items, and 
such a case should be brought before this court on the rulings of the exceptions 
by the circuitcourt. bid. 


. Where there was a decree of a court of chancery for the partition of real estate, 


an agreement to divide which had been previously made, but one of the parties 
to the agreement had conveyed all his interest in the estate to one of the com- 
plainants, and died before deeds of partition were executed, and the bill was 
filed against his heirs simply for partition, the decree of the court and deeds 
executed under it only operated upon the parties jointly interested in the prop- 
erty. McCall's Lessee v. Carpenter, 297. 


. Two of the heirs were non-residents, and did not appear; the third was an in- 


fant. Ibid. 


. Therefore, in an action of ejectment by the heirs, evidence was admissible to 


show that the deed from their ancestor had been obtained by frand. The pro- 
ceedings in chancery did not involve this question, nor was it adjudicated upon 
by the court. Jbid. 


. Nor is the question of fraud appropriate to the proceeding in partition ; if raised, 


the procedings are usually suspended, and the question sent to a eourt of law 
Ibid. 

The recitals in the deeds of partition have no binding force beyond what is de- 
rived from the decree. bid. 
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21. The defendants were jointly interested with the complainants in one parcel em- 
braced in the partition suit. The ancestor having conveyed away the property 
covered by the deed alleged to have been fraudulently obtained, the heirs had 
no interest in the partition of it. Zbid. 

. These proceedings being in rem, only operated in respect to the title as against 
them, upon that part of the property in which they had a joint interest. bid. 

A stockholder in a corporation has a remedy in chancery against the directors, 
to prevent them from doing acts which would amount to a violation of the char- 
ter, or to prevent any misapplication of their capital or profits which might 
lessen the value of the shares, if the acts intended to be done amount to what 
is called in law a breach of trust or duty. _ Dodge v. Woolsey, 331. 

So also a stockholder has a remedy against individuals, in whatever character 
they profess to act, if the subject of complaint is an imputed violation of a 
corporate franchise, or the denial of a right growing out of it, for which there 
is not an adequate remedy at law. Jbid. 

Therefore, where the directors of a bank refused to take the proper measures to 
resist the collection of a tax, which they themselves believed to have been im- 
posed upon them in violation of their charter, this refusal amounted to what is 
termed in law a breach of trust, a stockholder had a right to file a bill in chan- 
cery asking for such a remedy as the case might require. bid. 

If the stockholder be a resident of another State than that in which the bank 
and persons attempting to violate its charter, or commit a breach of trust or 
duty have their domicile, he may file his bill in the courts of the United States. 
He has this right under the constitution and laws of the United States. Jhid. 

. The rights and duties of this-court. examined and explained, as an ultimate tri- 
bunal to determine whether laws enacted by congress, or by state legisla- 
tures or decisions of state courts are in conflict with the constitution of the 
United States. bid. 

Where the. State of Ohio chartered a bank in 1845, in which charter was stipu- 
lated the amount of tax which the bank should pay, in lieu of all taxes to 
which said company or the stockholders thereof, on account of stock owned 
therein, would otherwise be subject ; and in 1852, the legislature passed an act 
levying taxes upon the bank to a greater amount and founded upon a different 
principle. This act is in conflict with the constitution of the United States, as 
impairing the obligation of a contract, and therefore void. bid. 

The fact that the people of the State had, in 1851, adopted a new constitution, 
in which it was declared that taxes should be imposed upon banks in the mode 
which the act of 1852 purported to carry out, cannot release the State from the 
obligations and duties imposed upon it by the constitution of the United 
States. Ibid. 

The case of the Piqua Branch of the State Bank of Ohio v. Knoop, 16 How. 
369, again affirmed. bid. 

- In the State of Mississippi, a judgment of forfeiture was rendered against the 
Commercial Bank of Natchez, and a trustee was appointed to take charge of 
the books and assets of the bank. Bacon v. Robertson, 480. 

Under the laws of Mississippi and the general principles of equity jurispru- 
dence, the surplus of the assets which may remain after the payment of debts 
and expenses, belongs to the stockholders of the bank. bid. 

. The early and late English cases examined, as to what becomes of the propert 
of a corporation whose charter has been forfeited by a judicial sentence. Jbid. 

. The modern rules of the English courts have been adopted in the United 
States, extending the protection of chancery over the civil rights of members 
of moneyed corporations, and recognizing the existence of distinct and indi- 
vidual rights in their capital and business. bid. 

. The trustee is estopped from denying the title of the stockholders to a distri- 
bution. bid. 

The courts of the United States have jurisdiction over the case, and a bill can 
be maintained, filed by a number of stockholders owning one fifth part of the 
capital stock, suing for themselves and such of the stockholders as were not 
citizens of Mississippi, nor defendants in the bill. bid. 

7. No objections to a master’s report can be made which were not taken before 
the master; nor after a decree pro confesso can a defendant go before the master 
without a special order, but the accounts are to be taken ex parte. McMicken 
vy. Perin, 507. 
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38. An appeal will not lie from the refusal of a court to open a former 
decree ; nor have the cireuit courts power to set aside their decrees in equity, 
on motion, after the term at which they were rendered. bid. 

CITIZENSHIP. 
1. The change of citizenship from one State to another must be made with a bond 
fide intention of becoming a citizen of the State to which the party removes 
Jones v. Leaque, 76. 
2. It was not such a bond fide change where the plaintiff only made a short absence, 
and it appeared from the deed under which he claimed that he was in fact 
prosecuting the suit for the benefit of his grantor, (who could not sue,) receiy- 
ing a portion of the land recovered as an equivalent for paying one third of 
the costs and superintending the prosecution of the suit. hei. 
In such a case, the federal court has no jurisdiction. bid. 


4. The first clause of the second section of the fourth article of the constitution 
provides that “the citizens of each State shall be entitled to all the privileges 
and immunities of citizens in the several States.” Conner v. Elliott, 591. 

5. The court will not describe and define these privileges and immunities in a gen- 


eral classification, preferring to decide each case as it may come up. Jhid. 

6. The law of Louisiana gives a community of acquets or gains between married 
persons, where the marriage is contracted within the State, or where the mar 
riage is contracted out of the State, and the parties afterwards go there to live. 
Ibid. 

. The privilege thus conferred upon the wife, does not extend, by virtue of the 
clause in the constitution above quoted, to a native-born citizen of Louisiana, 
who was married while under age, in the State of Mississippi, in which State 
was her domicile together with her husband during the continuance of the 
marriage. Land in Louisiana, acquired by the husband during the marriage, 
was not subject to the Louisiana law, in respect to the community of acquets 
or gain. Ibid. 

8. This right was one which attached to the contract of marriage, which the State 
of Louisiana had a right to regulate; and was not one of the personal rights 
of a citizen, within the meaning of the constitution. /did. 

COLLISION. 

1. Where a large steamer was coming down Long Island Sound, on a foggy morn- 
ing, with a speed of sixteen or seventeen miles per hour, in the direct track of 
the coasting trade, and run down a vessel which was lying at anchor, (the 
weather being perfectly calm,) the steamer was grossly in fault. McCready v. 
Goldsmith, 89. 

2. The vessel at anchor cannot be considered in fault for omitting to have horns 
blown or empty barrels beaten. The usage that this is done in such a case is 
not established; and, moreover, it is doubtful whether such a precaution would 
have been of any service. bid. 

3. Where a vessel was lying at anchor in the port of New York, and a steamboat 
came down the Hudson River with wind and tide in her favor, and also having 
several heavily loaded barges fastened on each side of her, and came into collis- 
ion with the vessel which was lying at anchor, it was a gross fault in the 
steamboat to proceed, at night, on her way with a speed of from eight to ten 
miles per hour. Steamboat New York v. Rea, 223. 

. Moreover, the steamboat had not a sufficient look-out. bid. 

. The statutes of the State of New York, regulating the light which the vessel 
lying at anchor was to show, have no binding force in the present case. The 
rule for the decision of the federal courts is derived from the general admiralty 
law. Ibid. 

6. Police regulations for the accommodation and safety of vessels in a harbor, 

may be enacted by the local authorities. bid. 

7. In a collision which occurred upon the Mississippi River between an ascending 
and descending steamboat, whereby the former was destroyed, the collision 
was chiefly owing to the neglect, by the ascending boat, of the rule which 
requires the ascending boat to keep near the right bank and the descending 
one to keep near the middle of the river. Goslee v. Shute’s Executor, 463. 

8. Moreover, the ascending boat had not a sufficient watch, and in other respects 
its officers were to blame. bid. 

9. Where a collision took place in the bay of Mobile between a schooner and a 
steamer, the latter was in fault. Steamer Oregon vy. Rocca, 570. 
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10. The rule of this court, is, when a steamer approaches a sailing vessel, the 
steamer is required to exercise the necessary precaution to avoid a collision; 
and if this be not done, primd fucie, the steamer is chargeable with fault. bid. 

11. Whether this rule be regarded or the weight of the testimony, the steamer mast, 
in the present case, be considered in the wrong. bid. 

The general rule is, for a sailing vessel meeting a steamer, to keep her course, 
while the steamer takes the necessary measures to avoid a collision. Crockett 
v. Newton, 581. p 

3. And though this rule should not be observed when the circumstances are such 
that it is apparent its observance must occasion a collision, while a departure 
from it will prevent one, yet it must be a strong case which puts the sailing 
vessel in the wrong for obeying the rule.  Jbid. 

4. The present is not such a strong case, and therefore the steamer must be con- 
demned in the damages and costs resulting from a collision between herself and 
a sailing vessel. Ibid. 

. The general rule is, for a sailing vessel meeting a steamer, to keep her course, 
while the steamer takes the necessary measures to avoid a collision. bid. 

. And though this rule should not be observed when the circumstances are such 
that it is apparent its observance must occasion a collision, while a departure 
from it will prevent one, yet it must be a strong case which puts the sailing 
vessel in the wrong for obeying the rule. bid. 

. The present is not such a strong case, and therefore the steamer must be con- 
demned in the damages and costs resulting from a collision between herself 
and a sailing vessel. bid. 

. Where a regulation was made in one of the harbors of the Mississippi River, 
re positions to different species of boats, if the regulation was gener- 
ally known, it was the daty of all persons to conform to it. Culbertson vy. Shaw, 
584. 

. Where a flat-boat was moored at the place designated for flat-boats, and a 
steamboat, in attempting to land, came into collision with and sunk the flat- 
boat, the steamboat mast be liable for the damage done. bid. 

. When a steamer is about to enter a harbor,/great caution is required. Ordina 
care, under such circumstances, will not excuse a steamer for a wrong done. Ibid. 

COLOR OF TITLE. 
See Limitation, STATUTES OF. 
COMMERCIAL LAW. 

1. Where a bottomry bond was taken for a larger amount than was actually ad- 
vanced, with a fraudulent purposg, to enable the owner of the vessel to recover 
the amount of the bond from thd™fiderwriters, the bond was void. Carrington 
v. Pratt, 63. 

2. Not only so, but the lender of the money loses his maritime lien upon the ves- 
sel for the sum actually advanced. bid. 

. Under the admiralty law of the United States, contracts of affreightment, entered 
into with the master in good faith, and within the scope of his apparent au- 
thority as master, bind the vessel to the merchandise for the performance of 
such contracts, wholly irrespective of the ownership of the vessel, and whether 
the master be the agent of the general or the special owner. Schooner Freeman 
v. Buckingham, 182. 

. If the general owner has allowed a third person to have the entire cagijrol, man- 
agement, and employment of the vessel, and thus become owner hace vice, 
the general owner must be deemed to consent that the special owner or his 
master may create liens binding on the interest of the general owner in the 
vessel, as security for the performance of such contracts of affreightment. bid. 

But no such implication arises in reference to bills of lading for property not 
shipped, designed to be instruments of fraud ; and they create no lien on the 
interest of the general owner, although the special owner was the perpetrator 
of the fraud. bid. 

6. Though in such a case the special owner would be estopped, in favor of a bond 
Jide holder of the bill of lading, from proving that no property was shipped, yet 
the general owner is not estopped. bid. 

7. Where a cargo of potatoes was shipped at Hamburg to be delivered at New 
York, the evidence shows that they were in bad condition when shipped, and 
consequently the vessel is not responsible for their loss. Ship Howard v. 
Wissman, 231. 
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8. When there is a dealing between merchants for successive cargoes of merchan 
dise upon time, for which, notes of hand were to be given, payable from the date 
of the ascertainment of the quantity of each cargo, and an arrangement is after 
wards made for the substitution of an interest account for the notes which were 
to be given; and, in that arrangement, the seller stipulates that the allowance 
of the interest account should depend upon the continuance of the original time 
of credit, and that the buyer’s balance on account should always be under a 
certain sum ; and the buyer exceeds that amount and refuses to make a remit- 
tance or payment, upon the call of the seller, to bring the account within that 
sum, the seller may arrest the farther delivery of any cargo or cargoes, though 
the same was in the course of being delivered to the buyer upon the seller’s in- 
dorsement of the invoices and bills of lading of such cargoes. Masters and Son 
v. Barreda, 489. 

9. In the absence of all understanding between the buyer and seller, that any cargo 
which had been delivered and not actually paid for, though notes of hand had 
been given for the same, was not to be considered within the new arrangement, 
such cargo must be taken into the computation in ascertaining whether the 
— due by the buyer exceeds the amount of credit allowed to him. 

bid. 

10. In this case, the true construction of the new arrangement is, that the existing 
notes of hand are to be counted as making a part of the limit which the buyer 
was not to exceed. Ibid. 

11. By the general rules of commercial law, the payee or indorsee of a bill, upon 
its presentment and upon refusal by the drawee to accept, has the right to im- 
mediate recourse against the drawer. He is not bound to wait to see whether 
or not the bill will be paid at maturity. Watson v. Tarpley, 517. 

12. A statute of a State, which forbids a suit from being broug@t in such a case 
until after the maturity of the bill, can have no effect upon suits brought in the 
courts of the United States. So also, if the statute seeks to make the right of 
recovery, in a suit brought in case of non-acceptance, dependent upon proof 
of subsequent presentment, protest, and notice for non-payment. bid. 

13. The decisions of this court upon these points, examined. hid. 

CONSTITUTIONAL LAW. 

1. The record of a debt against an administrator in one State is not sufficient evi- 
dence of the debt against an administrator of the same estate in another State 

McLean v. Meek, 16. 

. The case of Stacy v. Thrasher, 6 How. 44, examined and affirmed. bid. 

. In this case, even if there were other evidence of a demand, it would be for a debt 
upon open account, which would be d by the statute of limitations in Mis- 
sissippi, and therefore the decree é circuit court, dismissing the bill, is 
affirmed. bid. 

4. The soil below low-water mark in the Chesapeake Bay, within the boundaries 
of Maryland, belongs to the State, subject to any lawful grants of that soil by 
the State or the sovereign power which governed its territory before the Decla- 
ration of Independence. Smith v. Maryland, 71. 

5. But this soil is held by the State not only subject to, but in some sense in trust 
for, the enjoyment of certain public rights, among which is the common liberty 
of taking fish, as well shell-fish as floating fish. Did. 

6. The State has a right to protect this fishery by making it unlawful to take or 
~- oysters with a scoop or drag, and to inflict the penalty of forfeiture upon 
thé"Vessel employed in this pursuit. bid. 

7. Such a law is not repugnant to the constitution of the United States, although 
the vessel which is forfeited is enrolled and licensed for the coasting trade under 
an act of congress. Jbid. 

8. Neither is it repugnant to the constitution as interfering with the admiralty and 
maritime jurisdiction of the judicial power of the United States.  /bid. 

9. Nor is thelaw liable to an objection that no oath is required before issuing 4 
warrant to arrest the vessel. That clause of the constitution refers only to pro- 
cess issued under the authority of the United States. Jlid. 

10. Administrators upon an estate who were appointed in the Cherokee nation, had 
a right to maintain a suit or prosecute a claim for money in the District of 
Columbia, and a payment to a person acting under a power of attorney from 
them would have been valid. lackey v. Coxe, 100. 

11. But where this person, instead of receiving the money under his power of attor- 
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ney, took out letters of administration in the District of Columbia, ana then 
signed a receipt as attorney for money paid by himself as administrator to him- 
self as attorney for the Cherokee administrators, this receipt is good, and the 
surety upon his administration bond is not responsible to the Cherokee heirs. 
Ibid. 

12. The Cherokee nation are so far under the protection of the laws of the United 
States, that they may be considered, for the purposes above named, as a State 
or territory of the United States. iid. 

In a state of war, the nations who are engaged in it, and all their eitizens or 
subjects, are enemies to each other, Hence, all intercourse or communication 
between them is unlawful. Jecker v. Montyomery, 110. 

. Cases mentioned, by way of illustration, in which property of a subject or citi- 
@en, found trading with an enemy, has been adjudged to be forfeited as prize. 
Tid. 

5. Thg interposition of a neutral port through which the property is to pass, does 
not prevent it from being confiscated. bid. 

5. In the present case, the evidence shows that the owners of the ship and cargo 
knew that the destination of the voyage was to an enemy’s port. Even if the 
owner of the vessel was ignorant of it, the fate of the vessel must be decided by 
the acts of those persons who had her in charge. bid. 

. It is generallyghe duty of the captor to send his prize home for adjudication ; but 
circumstanc®s may render such a step improper, and of these he must be the judge. 
In making up his decision, good faith and reasonable discretion are required. 
In the present case he was excusable for not sending home the vessel. 
Thid. 

. Generally, the proceedings for the condemnation of property as prize. ought to 
be instituted in the name of the United States. The circumstances, which led 
to the use of the name of the captor, and the fact that no objection was made 
to it in the court below, prevent this court from pronouncing the objection to 
be fatal. bid. 

The proceeds of sale were properly deposited in the treasury of the United 
States. Ibid. 

. A distress warrant, issued by the solicitor of the treasury under»the act of con- 
gress passed on the 15th May, 1820, (3 Stats. at Large, 592,) is not incon- 
sistent with the constitution of the United States. Murray’s Lessee v. Hoboken 
Land and Improvement Co. 272. 

. It was an exercise of executive and not of judicial power, according to the 
meaning of those words in the constitution; and the privilege allowed to a 
collector to bring the question of his indebtedness before the courts of the United 
States, is merely the consent of congress to the suit, which is given in other 
classes of cases also. bid. 

2. Neither is it inconsistent with that part of the constitution which prohibits a 
citizen from being deprived of his liberty or property without due process of 
law. The historical and critical meaning of these words examined. Jhid. 

By the common law of England and the laws of many of the colonies before 
the Revolution, and of States before the formation of the federal constitution, a 
summary process existed for the recovery of debts due to the government. 
Ibid. 

24. It does not necessarily follow that the adjustment of these balances is a contro- 
versy to which the United States is a party, within the meaning of the con- 
stitution. bid. 

. Under the power of congress to collect taxes and the exercise of that power by 
the act above mentioned, the warrant of distress is conclusive evidence of the 
facts recited in it and of the authority to make the levy, so far as to justify the 
marshal in making it; but the question of indebtedness may be the subject of 
a suit, congress having assented thereto, and the levy may provide security for 
the event of the suit. Jbid. 

. The article of the constitution, requiring an oath or affirmation for a warrant, 
has no application to proceedings for the recovery of debts, where no search 
warrant is used. bid. 

. The return of the marshal that he had levied on lands, by virtue of such a 
warrant, is, at least, primd facie evidence that the levy was not irregular by 
reason of the existence of goods and chattels of the collector subject to his 
process. bid. 
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28. The second article of the constitution of the United States, section two, con- 
tains this provision, namely: “ The President shall have power to grant re- 

rieves and pardons for offences against the United States, except in cases of 
impeachment.” Lx parte Wells, 307. 

29. Under this power, the President can grant a conditional pardon to a person 
under sentence of death, offering to commute that punishment into an imprison- 
ment for life. If this is accepted by the convict, he has no right to contend that 
the pardon is absolute and the condition of it void. And the court below was 
justifiable in refusing to discharge the prisoner, when the application was placed 
upon that ground, bid. 

30. The language used in the constitution as to the power of pardoning, must be 
construed by the exercise of that power in England prior to the Revolution, and 
in the States prior to the adoption of the constitution. bid. 

31. The manner explained in which it was exercised in England and in many of 
the States. Ibid. 

$2. The language of the constitution is such that the power of the Presfflent to 

ardon conditionally is not one of inference, but is conferred in terms ; that 
anguage being to “ grant reprieves and pardons,” which includes conditional as 
well as absolute pardons. /bid. 

33. The acceptance, by the convict, of the condition, was not given under duress in 
the legal acceptation of that term. bid. 

34. A stockholder in a corporation has a remedy in chancery agginst the directors, 
to prevent them from doing acts which would amount to a violation of the 
charter, or to prevent any a gr ae of their capital or profits which might 
lessen the value of the shares, if the acts intended to be done amount to what 
is called in law a breach of trust or duty. Dodge v. Woolsey, 331. 

35. So also a stockholder has a remedy against individuals, in whatever character 
they profess to act, if the subject of complaint is an imputed violation of a cor- 
porate franchise, or the denial of a right growing out of it, for which there is 
not an adequate remedy at law. Jbid. 

36. Therefore, where the directors of a bank refused to take the proper measures to 
resist the collection of a tax, which Lap 4 themselyes believed to have been 
imposed upon them in violation of their charter, this refusal amounted to what 
is termed in law a breach of trust, a stockholder had a right to file a bill in 
chancery asking for such a remedy as the case might require. hid. 

37. If the stockholder be a resident of another State than that in which the bank 
and persons attempting to violate its charter, or commit a breach of trust 
or duty have their domicile, he may file his bill in the courts of the United 
oa He has this right under the constitution and laws of the United States. 

bid. 

38. The rights and duties of this court examined and explained, as an ultimate tri- 
bunal to determine whether laws enacted by congress, or by state legislatures 
or decisions of state courts are in conflict with the constitution of the United 
States. Ibid. 

39. Where the State of Ohio, chartered a bank in 1845, in which charter was stipu- 
lated the amount of tax which the bank should pay, in lieu of all taxes to 
which said company or the stockholders thereof, on account of stock owned 
therein, would otherwise be subject; and in 1852, the legislature passed an act 
levying taxes upon the bank to a greater amount and founded upon a different 

rinciple. This act is in conflict with the constitution of the United States, as 
impairing the obligation of a contract, and therefore void. bid. 

40. The fact that the people of the state had, in 1851, adapted a new constitution, 
in which it was declared that taxes should be imposed upon banks in the mode 
which the act of 1852 purported to carry out, cannot release the State from the 
obligations and duties imposed upon it by the constitution of the United 
States. bid. 

41. The case of the Piqua Branch of the State Bank of Ohio v. Knoop, 16 How. 
369, again affirmed. bid. 

42. The power of congress to regulate commerce, includes the regulation of inter- 
course and navigation, and consequently the power to determine what shall or 
shall not be deemed, in judgment of law, an obstruction of navigation. Penn- 
sylvania v. Wheeling Bridge, 421. 

43, The provisions of the act of congress passed Angust 31, 1852, (10 Stats. at 
Large, 112,) in its 6th and 7th sections declaring the bridges over the Ohio 
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CONSTITUTIONAL LAW, ( Continued.) 
River at Wheeling and Bridgeport, to be lawful structures at their then height 
and position, and requiring the officers and crews of vessels navigating the 
Ohio River, to regulate their vessels so as not to interfere with the elevation 
and construction of said bridges, are within the legitimate exercise, by congress, 
of its constitutional power to regulate commerce. bid. 

44. The said sections of the aforesaid act of congress are not invalid by reason of 
the compact, in respect to the free navigation of the Ohio River, made between 
the States of Virginia and Kentucky, with the sanction of congress at the time 
the latter State was admitted into the Union. bid. 

45. Neither are they in conflict with the provision of the constitution of the United 
States, providing that “‘ no preference shall be given by any regulation of com- 
merce or revenue to the ports of one State over those of another.” bid. 

46. As a general proposition it is true, that an act of congress cannot annul a 
judgment of the supreme court of the United States, or impair the rights de- 
termined thereby, especially as respects adjudications upon the private rights of 
parties ; and hence the decree of this court heretofore rendered in this case, so 
far as it respects the costs adjudged to the complainant, is unaffected by the 
act of congress referred to. bid. 

47. But that portion of the decree of this court at the May term, 1852, in the case 
of the State of Pennsylvania v. The Wheeling and Belmont Bridge Company, 
which relates to the abatement of the bridge, proceeded upon the ground that 
the bridge was in conflict with thé then existing regulations of commerce by 
congress, and was executory, depending upon the bridge continuing to be an 
unlawful obstruction to the public right of free navigation; and that right 
having since been modified I congress in the exercise of its constitutional 
power to regulate commerce so that the bridge is no longer an unlawful 
obstruction, the decree cannot now be enforced. Jbid. 

48. After the passage of the act of congress referred to, the bridge no longer being 
an unlawful interference with a public right, the defendant’s authority to main- 
tain it, in its then position and height, existed from the moment of the enact- 
ment; for their authority then combined the concurrent powers of both 
governments, state and federal, and if these are not sufficient none can be 
found in our system. Jbid. 

49. The complainant’s motions for a writ of assistance to execute the decree of the 
27th of May, 1852, by the abatement of the bridge and for a sequestration 
against the corporation and attachment against its officers for disobeying said 
decree are therefore refused ; and the motions to punish the contempt of the 
corporation and its officers in disobeying the injunction granted by Mr. Justice 
Grier, on the 27th of June, 1854, are also overruled, and the injunction is 
dissolved. bid. 

50. The decree for costs being unaffected by the act of congress, the motion for 
taxation and award of execution for their collection is granted. bid. 

51. Where a suit was brought in the United States court by citizens of another 
State against a citizen of Mississippi, who appeared to the suit, pleaded and 
then died, after which the suit was revived against his administrators, and judg- 
ment obtained against them, the following proceedings of the probate court afford 
no bar to the recovery of the claim: 1. A declaration by the probate court that 
the estate was insolvent, and a reference of the matter to a commissioner in 
insolvency. 2. A publication notifying the creditors of the estate to appear 
and file their claims, or be forever barred of their demands. 3. A report by 
the commissiongggleaving out the claim in question, which report was con- 
firmed by the . Lhe Union Bank of Tennessee y. Jolly’s Administrators, 
503. 

52. Where the estate turned out not to be insolvent, but a fund remained in hand 
for distributees, the creditors can recover by a bill in chancery against the 
administrators, notwithstanding the proceedings in the probate court. bid. 

53. The law of a State, limiting the remedies of its citizens in its own courts, cannot 
be applied to prevent the citizens of other States from suing in the courts of the 
United States in that State, for the recovery of any property or money there, to 
which they may be legally or equitably entitled. bid. 

54. A statute of a State which forbids a suit from being brought upon a bill of 
exchange when protested for non-acceptance, can have no effect upon suits 
brought in the courts of the United States. So also if the statute seeks to make 
the right of recovery, in a suit brought in case of non-acceptance, dependent 

52 * 
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CONSTITUTIONAL LAW, ( Continued.) 
jon: proof of subsequent presentment, protest, and notice for non-payment. 
Watson v. Tarpley, 517. 

55. The first clause of the second section of the fourth article of the constitution 
provides that “the citizens of each State shall be entitled to all the privileges 
and immunities of citizens in the several States.”’ Conner v. Elliott, 591. 

56. The court will not describe and define these privileges and immunities in a 

eneral classification, preferring to decide each ease as it may come up. bid. 

57. The law of Louisiana gives a community of acquets or gains between married 

persons, where the marriage is contracted within the State, or where the mar- 

riage is contracted out of the State, and the parties afterwards go there to live. 

Thid. 

58. The privilege thus conferred upon the wife, does not extend, by virtue of the 
clause in the constitution above quoted, to a native-born citizen of Louisiana, 
who was married while under age, in the State of Mississippi, in which State 
was her domicile together with her husband daring the continuance of the 
marriage. Land in Louisiana, acquired by the husband during the marriage, 
was not subject to the Louisiana law, in respect to the community of acquets 
or gain. Ibid. 

59. This right was one which attached to the contract of marriage, which the State 
of Louisiana had a right to regulate; and was not one of the personal rights of 
a citizen, within the meaning of the constitution. bid. 

60. Where a law, as published, has been acknowledged by the people and received 
a harmonious interpretation for a long series of years, the propriety may well 
be doubted of referring to an ancient manuscript to show that the law as pub- 
lished was not an exact copy of the original manuscript. Pease v. Peck, 595. 

61. Moreover, in this case, a subsequent legislative authority sanctioned the law as 
previously published, and thereby adopted it as a future rule. bid. 

The original manuscript of the laws for the territory of Michigan left out the 
saving of “ beyond seas” in the statute of limitations, but the published law 
contained this exception. It ought now tp be considered as included. hid. 

63. As a general rule, this court adopts the construction which state courts put 


upon state laws. But there are exceptions. Some of these exceptions stated. 
Ibid. 


COPYRIGHT. 


1. On the 27th of December, 1847, George F. Comstock was appointed state 
reporter, under a statute of the State of New York, which office he held until 
the 27th of December, 1851. Little v. Hall, 165. 

2. During his term of office, viz: in 1850, he, in conjunction with the comptroller 
and secretary of the State, acting under the authority of a statute, made an 
agreement with certain persons, that for five years to come, they should have 
the publication of the decisions of the court of appeals and the exclusive benefit 
of the copyright. bid. 

3. At the expiration of Mr. Comstock’s term, viz: on the 27th of December, 1851, 
he had in his possession sundry manuscript notes, and the decisions made at 
the ensuing January term, were also placed in his hands to be reported. Out 
“ these materials he made a volume, and sold it upon his own private account. 

bid. 

4. Whatever remedy the first assignees may have had against Mr. Comstock indi- 
vidually, they are not to be considered as the legal owners of the manuscript, 
under the copyright act of congress, and are not entitled to an injunction to pre- 
vent the publication and sale of the volume. Jbid. 


CORPORATION. = 

1. For remedy of a stockholder in a corporation agains directors, see Cuan- 
CERY. 

2. Where a corporation is sued, it is not enough, in order to give jurisdiction, to say 
that the corporation is a citizen of the State where the suit is brought. But 
an averment is sufficient, when admitted by a demurrer, that the corporation 
was created by the laws of the State, and had its principal place of business 
there. Lafityette Ins. Co. v. French, 404. 

3. Where a corporation, chartered by the State of Indiana, was allowed by a law 
of Ohio, to transact business in the latter State upon the condition that service 

of process upon the agent of the corporation should be considered as service 
upon the corporation itself, a judgment against the corporation, obtained by 
means of such process, ought to have been received in ‘Indiana with the same 
faith and credit that it was entitled to in Ohio. bid. 


62. 


to 
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CORPORATION, ( Continued.) 

4. The State of Ohio had a right to impose such a condition; and when the com- 
pany sent its agent into that State, it must be presumed to have assented to the 
rale. Ibid. 

5. If the judgment was recovered in Ohio against the company by an erroneous 
name, but the suit upon the judgment was brought in Indiana against the com- 
pany using its chartered name correctly, accompanied with an averment that it 
was the same company, this mistake is no ground of error; it could only be 
taken advantage of by a plea in abatement, in the suit in which the first judg- 
ment was recovered. lid. 

6. As to what becomes of the property of a corporation whose charter has been 
forfeited, see Bacon v. Robertson, 480. 

COSTS. 

1. This court has power, in a case of original jurisdiction, to award costs against 
either of the parties. Pennsylvania v. Wheeling Bridge, 460. 

2. The statutes of the United States upon the subject of costs, examined. Jbid. 

3. Moreover, this court has equity jurisdiction in certain cases, under the constitu- 
tion of the United States ; and in those cases, it is guided by the rules and prin- 
ciples of the court of chancery in England, as they existed when our constitu- 
tion was formed. That court had power to award costs and this court must 
have the same power. Ibid. 

. The bill of costs in this case was taxed by the clerk under the order of this court. 
Either party had leave to file exceptions, but both parties, by a written agrce- 
ment, waived all exceptions, and the court confirmed the report. After this, it 
is too late to object. bid. 

5. A motion to file a bill of review upon the subject of costs, and also for a re- 
taxation of them, is, therefore, overruled. bid. 

6. When a case is dismissed for want of jurisdiction, this court cannot give a judg- 
ment for costs. Strader y. — 602. 

EJECTMENT. 

1. Where reference was made in deeds to a recorded plat, and in an ejectment suit, 
evidence was offered to show that this plat differed from the original plat, the 
evidence ought not to have been admitted. If an error existed, the proper 
remedy was in chancery to reform the deeds. Jones v. Johnston, 150. 

2. And where the deeds under which both parties claimed, referred to this plat, it 
was of no consequence whether or not the plat was recorded precisely accord- 
ing to the requisitions of a statute of the State. bid. 

. The true rule for the jury, would have been to ascertain whether the lot claimed 
by the plaintiff had any water front at the time the deed, under which he 
p Shas was executed, and not whether it had a water front at the time when 

the lot was originally laid out. bid. 

Tn case it should be found that the lot in question was entitled to a water front 

at the time of the execution of the deed to the plaintiff, then the rule adopted 
Ht the court below for dividing the made ground, was not a correct rule. 
id. 

5. The true rule pointed out. bid. 

6. Where there was a decree of a court of chancery for the partition of real estate, 
an agreement to divide which had been previously made, but one of the parties 
to the agreement had conveyed all his interest in the estate to one of the com- 
plainants, and died before deeds of partition were executed, and the bill was filed 
against his heirs simply for partition, the decree of the court, and deeds executed 
under it, only operated upon the parties jointly interested in the property. 
McCall’s Lessee v. Carpenter, 297. 

. Two of the heirs were*non-residents, and did not appear ; the third was an infant. 
Ibid. 

. Therefore, in an action of ejectment by the heirs, evidence was admissible to 
show that the deed from their ancestor had been obtained by fraud. The pro- 
ceedings in chancery did not involve this question, nor was it adjudicated upon 
by the court. bid. 

. Nor is the question of fraud appropriate to the proceeding in partition ; if raised, 
the proceedings are usually suspended, and the question sent to a court of law. 
Tid. 

. The recitals in the deeds of partition have no binding force beyond what is 
derived from the decree. bid. 

. The defendants were jointly interested with the complainants in one parcel em- 
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EJECTMENT, ( Continued.) 
braced in the partition suit. The ancestor having conveyed away the property 
covered by the deed alleged to have been fraudulently obtained, the heirs had 
no interest in the partition of it. bid. 
12. These proceedings being in rem, only operated in respect to the title as against 
them, upon that part of the property in which they had a joint interest. bid. 
13. Where a declaration in ejectment was served on the 15th of the month and the 
court met on the 27th, it was ten days before the commencement of the term. 
Connor vy, Peugh’s Lessee, 394. 
14. Judgment being entered against the casual ejector, the tenant having neglected 
to make herself a party, cannot bring a writ of error to the judgment. hid. 
15. A motion to set the judgment aside was an application to the sound discretion 
of the court below. No appeal lies from its decision, nor is it the subject of a 
bill of exceptions or writ of error. bid. 
ESTOPPEL. 

1. Where a person mortgaged land, which was at the time subject to a judgment 
lien, the deed containing what was equivalent to a covenant of warranty; then 
took the benefit of the bankrupt act of 1841; and then purchased the property 
which was sold under the judgment lien, he is estopped by his covenant from 
setting up his after-acquired title to defeat the mortgage. Bush v. Cooper’s Ad- 
ministrator, 82. 

2. The bankrupt act does not annul a covenant in such a case. bid. 

EVIDENCE. 

1. Where reference was made in deeds to a recorded plat, and in an ejectment suit, 
evidence was offered to show that this plat differed from the original plat, the 
evidence ought not to have been admitted. If an error existed, the proper 
remedy was in chancery to reform the deeds. Jones v. Johnston, 150. 

2. And where the deeds under which both parties claimed, referred to this plat, it 
was of no consequence, whether or not th t was recorded precisely accord- 
ing to the requisitions of a statute of the State. id. 

3. Where an imperfect Spanish title to land in Missouri was confirmed by the com- 
missioners, but the claim required a survey to ascertain its limits and boun- 
daries, evidence cannot be received that the survey was erroneously made, by 


showing possession, by the confirmee, of land in a different place than where 
the survey placed it. Stanford v. Taylor, 409. 
EXECUTORY. DEVISE. 
1. The following clause in a will, namely: “I give to my two sons, viz: John and 


Jacob, all my lands, &c., live stock, &c., tools, &c., bonds, &., to be equally 
divided between them, and the executor is ordered to pay debts out of that part 
of the estate. Jiem—It is my will that if either of my said sons, John and 
Jacob, should happen to die without any lawful heirs of their own, then the 
share of him who may first decease shall accrue to the other survivor and his 
heirs,”’ gave an estate in fee simple to John and Jacob; and the share of the 
one who first died without issue passed over to the other son by way of execu- 
tory devise. Abbott v. Essex Company, 202. 
FRAUD. 

1. Where a bottomry bond was taken for a larger amount than was actually ad- 
vanced, with a fraudulent purpose, to enable the owner of the vessel to recover 
the amount of the bond from the underwriters, the bond was void. Carrington 
v. Pratt, 63. 

2. Not only so, but the lender of the money loses his maritime lien upon the vessel 
for the sum actually advanced. bid. 

JUDGMENT. . 

1. In the case of Stockton v. Ford, reported in 11 Howard, 232, this court decided 
the following propositions, namely : — 

“Where there was a judgment which had been recorded under the laws of 
Louisiana, and thus made equivalent to a mortgage upon the property of the 
debtor, and the plaintiff assigned this judgment, and was then himself sued 
and had an execution issued against him, his rights under this recorded judg- 
ment could not be sold under this execution, because he had previously trans- 
ferred all those rights. 

“The attorney who had recovered the judgment which was thus recovered and 
assigned, and who stood as attorney to the assignee, was not at liberty to 
purchase it at the sale on execution, for his own benefit. The purchase enured 
to the benefit of the client.” 
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JUDGMENT, ( Continued. ) 

And in the report of the case it is stated, at page 234, that the assignment was 
made, inter alia, to cover the attorney’s fees and other costs. 

The court now decides, 

1. That the present plaintiff being the same, the validity of the assignment, as 
to him, was decided in the former case. Stockton v. Ford, 418. 

2. 2. The question, under the assignment, for attorney’s fees was necessarily in- 
volved, and should have been made in the former trial. The former suit, 
therefore, constitutes a bar to the present. bid. 

3. 3. The evidence now shows that no censure could be properly attributed to the 
attorney for his share in the transaction. bid. 

JURISDICTION. 

1. Formerly, it was held, in some of the circuit courts, that the averment of citizen- 
ship in a different State from the one in which the suit was brought, and which 
it is necessary to make in order to give jurisdiction to the federal courts, must 
be proved on the general issue. But the rule now is, that if the defendant 
disputes the allegation of citizenship which is made in the declaration, he must 
so plead in abatement. Jones v. League, 76. 

2. The change of citizenship from one State to another must be made with a bond 
Jide intention of becoming a citizen of the State to which the party removes. Jbid. 

It was not such a bond side change where the plaintiff only made a short absence, 
and it appeared from the deed under which he claimed that he was in fact pros- 
ecuting the suit for the benefit of his grantor, (who could not sue,) receiving 
a portion of the land recovered as an equivalent for paying one third of the 
costs and superintending the prosecution of the suit. bid. 

In such a case, the federal court has no jurisdiction. bid. 

This court again decides that a decree upon a motion to dissolve an injunction 
in the course of a chancery cause, and where the bill is not finally disposed of, 
is not such a final decree as can be reéxamined in this court, under the 25th 
section of the judiciary act.* Verden v. Coleman, 86. 

Where the record contains only an agreed statement of facts, it is not in con- 
formity with the eleventh and thirty-first rules of this court, and the case will 
be dismissed. Curtis vy. Petitpain, 109. 

Where different parties claimed a fand in the hands of the marshal, which had 
arisen from sales under an execution, a judgment of the circuit court on rules 
as to whom the money should be paid, is not such a judgment as can be 
reéxamined in this court. bid. 

Where a trial by jury is waived in the court below, and there is no special ver- 
dict or agreed statement of facts or bill of exception upon a point of law, this 
cannot review the judgment of the court below. Guild y. Frontin, 135. 

. But having jurisdiction of the cause, and no error appearing upon the face of 
the record, the judgment will be affirmed. bid. 

A statute of Arkansas directs, that where lands are sold by a sheriff, or other 
public officer, the purchaser is authorized to institute proceedings in a court, 
calging upon all persons to come in and show cause why the sale should not be 
confirmed. Parker vy. Overman, 137. 

Such a proceeding, when instituted in a state court and removed into the circuit 
court, conformably to the act of congress, constitutes a case over which this 
court will take jurisdiction. bid. 

In such petition for removal, it is not enough to allege that the petitioners were 
residents in another State. They must allege that they were citizens. bid. 

The laws of Louisiana impose a tax of ten per cent. upon what an heir, legatee, 
or donee may receive upon the succession to an estate of a person deceased, 
where such heir, legatee, or donee is not domiciliated in Louisiana, and is not 
a citizen of any State or Territory of the Union. They also provide that the 
executor, &c. shall pay the tax. Heirs of Poydras de la Lande y. Treasurer of 
Louisiana, 192. 

Where the state court decided that this tax was properly imposed upon the 
succession accruing to persons who were born in France, had always lived in 
France, without ever having been in Louisiana, this is not such a decision as 
can be reviewed by this court under the 25th section of the judiciary act. bid. 

No question was made in the court below that these laws conflicted with any 
provision of the constitution of the United States. In a petition for rehearing, 
several grounds were alleged as reasons for granting it; but the record does 
not show why the court refused it. bid. 

Where a case in chancery was referred to a master to state accounts between 
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the plaintiffs and defendants, to ascertain how much property remained in the 
hands of the latter, and how much had been sold, with the prices; to make 
allowances to the defendants for payments made or incumbrances discharged, 
and to ascertain what might be due from either defendant to the plaintiffs, this 
was not such a final decree as could be appealed from to this court. Craighead 
v. Wilson, 199. 

. Although the decree settles the equities of the bill, yet the amount to be distrib- 
uted amongst the parties, depends upon the facts to be reported by the master ; 
and until the allotment to each one of the share to which he might be entitled, 
the decree cannot be considered as final. Ibid. 

- This court has no jurisdiction, under the 25th section of the judiciary act, of a 
case like the following, namely: Where an assignee of some creditors of a 
person who had taken the benefit of the bankrupt act of the United States, 
filed a bill against the bankrupt to set aside the discharge as void upon the 
ground of fraud. The defendant demurred to the bill upon the ground of 
staleness, want of equity, and the statute of limitations. Calcote v. Stunton, 243. 

. It does not follow that the supreme court of the State, in dismissing the bill, 
placed any construction whatever upon the bankrupt act; and moreover, if 
they did, the decision must have been in favor of the privilege set up by the 
bankrupt and not against it. bid. 

. Where a bill in chancery was filed in a state court, by a citizen of that State, 
against parties, some oll whoa resided in that State and some in another State, 
and the latter removed the cause into the circuit court of the United States ; 
and that court, after answer filed, remanded it to the state court, this order was, 
under the circumstances of the case, erroneous. Wood v. Davis, 467. 

. The real parties in interest were those who resided out of the State. The cir- 
cumstance that other and formal parties were joined with them in the bill, 
cannot oust the federal courts of jurisdiction. bid. 

. The courts of the United States have no probate jurisdiction, and must receive 
the sentences of the courts to which the jurisdiction over testamentary matters 
is committed, as conclusive of the validity and contents of a will. An original 
bill cannot be sustained upon an allegation that the probate of a will is contrary 
to law. Fouvergne v. New Orleans, 470. 

Where the clerk of the supreme court of a State neglects or refuses to make a 
return to a writ of error issued under the 25th section of the judiciary act, this 
court will lay a rule upon him to make return on or before the first day of the 
next term, or show cause why such return has not been made in conformity to 
law. United States vy. Booth, 476. 

. And where there is another case upon the docket, involving the same questions, 
the court will direct it:to be continued, in order that both cases may be argued 
together. Ibid. 

5. In the State of Mississippi, a judgment of forfeiture was rendered against the 
Commercial Bank of Natchez, and a trustee was appointed to take charge of 
the books and assets of the bank. Bacon y. Robertson, 480. 

Under the laws of Mississippi and the general principles of equity jurispru- 
dence, the surplus of the assets which may remain after the payment of debts 
and expenses, belongs to the stockholders of the bank. Jbid. 

The early and late English cases examined, as to what becomes of the property 
of a corporation whose charter has been forfeited by a judicial sentence. bid. 

. The modern rules of the English courts have been adopted in the United States, 
extending the protection of chancery over the civil rights of members of 
moneyed corporations, and recognizing the existence of distinct and individual 
rights in their capital and business. bid. 

The trustee is estopped from denying the title of the stockholders to a distribu- 
tion. Ibid. 

. The courts of the United States have jurisdiction over the case, and a bill can 
be maintained, filed by a number of stockholders owning one fifth part of the 
capital stock, suing for themselves and such of the stockholders as were not 
citizens of Mississippi, nor defendants in the bill. bid. 

The habit of this court has been to defer to the decisions of the judicial tribu- 
nals of the States, upon questions arising out of the common law of the State, 
especially when applied to the title of lands. Beauregard v. The City of New 
Orleans, 497. 

. Therefore, where the supreme court of Louisiana, has decided questions relating 
to the jurisdiction of the district court of the first judicial district of the State, 
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over the succession of a debtor who was enjoying a respite from the claims of 
his creditors, for a certain time and died before the time expired; to the mode 
in which that jurisdiction should be exercised; to the propriety of collaterally 
attacking a sale made by its authority ; to the point whether or not the death of 
the party transferred the proceedings to the court of probate, and to the mode 
in which the court of probate should exercise its jurisdiction ; this court will 
adopt these decisions, and especially where many of them concur with the 
judgments of this court upon the same or similar points. bid. 

33. The Louisiana cases and those of this court, examined. Jbid. 

34. Where a suit was brought in the United States court by citizens of another 
State against a citizen of Mississippi, who appeared to the suit, pleaded and 
then died, after which the suit was revived against his administrators, and 
judgment obtained against them, the following proceedings of the probate 
court afford no bar to the recovery of the claim: 1. A declaration by the 
probate court that the estate was insolvent, and a reference of the matter to a 
commissionér in insolvency. 2. A publication notifying the creditors of the 
estate to appear and file théir claims, or be forever barred of their demands. 
3. A report by the commissioner, leaving out the claim in question, which 
report was confirmed by the court. Zhe Union Bank of Tennessee v. Jolly’s 
Administrators, 503. 

. Where the estate turned out not to be insolvent, but a fund remained in hand 
for distributees, the creditors can recover by a bill in chancery against the 
administrators, notwithstanding the proceedings in the probate court. bid. 

5. The law of a State, limiting the remedies of its citizens in its own courts, cannot 
be applied to prevent the citizens of other States from suing in the courts of the 
United States in that State, for the recovery of any property or money there, to 
which they may be legally or equitably entitled. bid. 

7. In order to give jurisdiction to this court, under the 25th section of the judi- 
ciary act of 1789, it must appear by the record that one of the questions stated 
in the section did arise, and was decided in the state court ; and it is not sufti- 
cient that it-might have arisen or been applicable; it must appear that it did 
arise, and was applied. Marwell vy. Newbold, 511. 

. This rule was established in the case of Crowell v. Randall, 10 Pet. 368, and 
has been since adhered to. bid. 

. Hence an allegation that “the charge of the court, the verdict of the jury, and 
the judgment below are each against, and in conflict with, the constitution and 
laws of the United States, and therefore erroneous,” is too general and in- 
definité#to come within the provisions of the act of congress or the decisions of 
this court. bid. 

. The clause in the constitution and the law of congress should have been speci- 
fied by the plaintiffs in error in the state court, in order that this court might 
see what was the right claimed by them, and whether it was denied to them by 
the decision of the state court. Ibid. 

. By the general rules of commercial law, the payee or indorsee of a bill, upon 
its presentment and upon refusal by the drawee to accept, has the right to 
immediate recourse against the drawer. He is not bound to wait to see 
whether or not the bill will be paid at maturity. Watson v. Tarpley, 517. 

. A statute of a State, which forbids a suit from being brought in such a case 
antil after the maturity of the bill, can have no effect upon suits brought in the 
courts of the United States. So, also, if the statute seeks to make the right 
of recovery, in a suit brought in case of non-acceptance, dependent upon proof 
of subsequent presentment, protest, and notice for non-payment. bid. 

. The decisions of this court upon these points, examined. bid. 

. Where questions are certified up to this court, in consequence of a division in 
opinion between the judges of the circuit court, they must be questions of law 
and not questions of fact; not such as involve or imply conclusions or judg- 
ment by the judges, upon the weight or effect of testimony or facts, adduced 
in the cause. Dennistoun v. Stewart, 565. 

. The questions must also be distinctly and particularly stated with reference to 
that part of the case upon which such questions shall have arisen. bid. 

. The points stated must be single, and must not bring up the whole case for 
decision. bid. 

7. Where a decree in admiralty was rendered in the circuit court upon an appeal 
from the district court, said decree being given pro forma because the presiding 
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judge had been of counsel for one of the parties, this court has jurisdiction to 
try and determine the case. Zhe Steamer Oregon y. Rocca, 570. 

48. Where questions are certified up to this court in consequence of a division in 
opinion between the judges of the circuit court, which questions involve the 
consequences of fraud by an agent of acompany, and no facts are set forth show- 
ing the connection of the agent with the company, the questions are too general 
and abstract for this court to answer. Ogilvie v, The basa Insurance Co. 577. 

49. The cause must, therefore, be dismissed. Ibid. 

50. As a general rule, this court adopts the construction which state courts put 
Fee state laws. But there are exceptions. Some of these stated. Pease v. 

eck, 595. 

51. Where a case is dismissed for want of jurisdiction, this court cannot give a 

judgment for costs, Strader v. Graham, 602. 
JURY. 

1. A statute of the State of Illinois, passed in 1839, declared : ‘“‘ That hereafter every 
person in the actual possession of land or tenements under claim and color of 
title made in good faith, and who shall, for seven successive years after the 
passage of this act, continue in such possession, and shall, also, during said 
time, pay all taxes legally assessed on such land or tenements, shall be held 
and adjudged to be the legal owner of said land or tenements, to the extent 
and according to the purport of his or her paper title.” Wright v. Mattison, 
50. 

2. What constitutes color of title, explained. bid. 

3. What is color of title is matter of law, and when the facts exhibiting the title 
op shown, the court will determine whether they amount to color of title. 

id, 

4. But good faith in the party, in claiming under such color, is a question of fact for 
the jury. Ibid. 

5. Hence, where the court decided that the color of title was not made in good faith, 
such decision was erroneous. It should have been left to the jury. bid. 

6. An act of 1835, upon the same subject, passed by the State of Illinois, also 
examined and explained. Ibid. 

7. Where merchant appraisers were appointed, under the tariff acts of 1842 and 
1846, to review the decision of the public appraisers, it was a question of fact 
for the jury to decide, whether the examination of samples drawn, some weeks 
before their appraisement, was a substantial compliance with the law which 
required them to examine one package, at least of every ten packgges of goods, 

wares, and merchandise. (rreely’s Administrator v. Burgess, 413. 
8. Being a question of fact for the jury, evidence was admissible tending to show 
; 4 > that they had not complied with the law. bid. 

9. The protest being “ that the goods were not fairly and faithfully examined by 
the appraisers ” was a sufficient notice of the grounds upon whuch the importers 
contended that the appraisement was unlawful. It was not necessary to set 
forth, specifically, the reasons upon which the charge was founded. bid. 

10. The regularity and legality of the proceedings which take place as to protest 
and notice upon a dishonored bill of exchange, is a question of law for the 
court to decide, and not a question to be left to the jury. Watson v. Turpley, 
517. 

11. The act of congress, passed on the 20th of July, 1840, (5 Stats. at Large, 394,) 
confers upon the courts of the United States the power to make all necessary 
rules and regulations, for conforming the impanelling of juries to the laws 
and usages in force in the State. Zhe United States v. Shackleford, 588. 

12. This power includes that of regulating the challenges of jurors, whether per- 
emptory or for cause, and in cases both civil and criminal, with the exception, 
in criminal cases, of treason and other crimes, of which the punishment is 
declared to be death. Jbid. 

13. The act of 1790 recognizes the right of posmetrr challenge in these cases, 
and therefore it cannot be taken away. bid. 

14. But this recognition does not necessarily draw along with it the qualified right, ex- 
isting at common law, of challenges by the government; and unless the laws 
and usages of the State, adopted by rule of court, allow it on behalf of the prose- 
cution, it should be rejected, conforming, in this respect, the practice to the 
state law. bid. 

LANDS—PUBLIC. ’ 

1. Where there was a grant of land in California, subject to the condition that the 
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LANDS—PUBLIC, ( Continued.) 
grantee should build a house upon it, and have it inhabited within a year from 
the date of the grant, and also that he should obtain a judicial possession and 
measurement or survey of it, the evidence shows safficient reasons for a non- 
compliance on the part of the grantee. United States v. Reading, 1. 
2. This court again decides, as in Fremont v. United States, 17 How. 560, that a 

' mere omission to comply with these conditions would not necessarily amonnt 
to a forfeiture, unless there were circumstances which showed an intention to 
abandon the property. bid. 

3. Although the title did not become definitive until the grant was approved by the 
departmental assembly, yet immediate interest passed by the grant from the 
governor, whose duty it was (and not that of the grantee) to submit the case to 
the departmental assembly, and, if they should reject it, then to lay the case be- 
fore the supreme government of the Republic. bid. 

4. If the governor failed to execute this duty, the title remained as it was after the 
grant was issued, and is sufficient for confirmation under the act of congress, 
passed on March 3, 1851, (9 Stats. at Large, 631.) bid. 

. The evidence in the present case shows that the grantee was a naturalized citizen 
of the Mexican Republic, and the fact that he joined the troops of the United 
States when war broke out with Mexico, furnishes no evidence of his intention 
to abandon the property, nor any reason why the grant should be forfeited. 
Lbid. 

6. The act of congress passed on the 13th of June, 1812, (2 Stats. at Large, 
748,) reserved for the support of schools in the respective towns or villages in 
Missouri “ all town or village lots, out-lots or common-field lots, included in 
such surveys,” (which the principal deputy-surveyor was directed in a preced- 
ing section to make,) “ which are not rightfully owned or claimed by any pri- 
vate individuals, or held as commons belonging to such towns or villages, or 
that the President of the United States may not think proper to reserve for mil- 
itary purposes, provided that the whole quantity of land contained in the lots 

: reserved shall not exceed one twentieth part of the whole lands included in the 
general survey of such townor village.” Aissell vy. St. Louis Publie Schools, 19 

. The act of 26th of May, 1824, (4 Stats. at Large, 65,) directed the individual 
claimants to present their claims within a specified time, after which the sur- 
veyor general was to designate and set apart the lots for the support of schools 
Ibid. 

8. The act of 27th of January, 1831, (4 Stats. at Large, 435,) relinquished the title 

of the United States in the above lots to the inhabitants of the towns, and also 
in the lots reserved for the support of schools, to be disposed of or regulated as 
the legislature of the State might direct. bid. 7 
In 1833, the legislature incorporated a board of commissioners of St. Louis pub- 
lic schools, and, in 1843, the surveyor returned a plat in conformity with the 
above laws. Jlid. 

10.' The title to the lots thus indicated by the surveyor as school lots enured to the 
benefit of the school commissioners. Until the survey, the title was like other 
imperfect titles in Louisiana, waiting for the public authority to designate the 
particular land to which the title should attach. Jbid. 

11. The certificate of the surveyor is record evidence of title, and the question is 
not open whether or not these lots were out-lots or common-field lots, or other 
lots described in the statute. The title is good until some person can show a 
better. Jbid. 

12. Such a better title was not found in an entry under the preémption laws of April 
12, 1814, and 29th of April, 1816. The land in question was within the limits 
of the town of St. Louis, and was also reserved from sale. For both reasons it 
was not subject to preémption. hid. 

13. The ignorance of the preémptioner that the land was reserved, does not prevent 
the entry from being void. bid. 

14. The act of congress passed on the 4th of July, 1836, (5 Stats. a® Large, 107,) 
provided for a direct supervision by the commissioner of the general land-office 
over registers and receivers of the land-offices, and therefore their judgment is 
not conclusive in a case where additional proceedings were had before them in 
1837. Barnard’s Heirs v. Ashley’s Heirs, 43. 

15. The cases of Wilcox v. Jackson, 13 Pet. 511, and Lytle v. Arkansas, 9 How. 


uw 


~ 


© 


333, commented on and explained. bid. 
16. Where a survey was approved on June 4, 1834, a selection made, under the au- 
: mi . 
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thority of congress, by Governor Pope, on June 6, 1834, the lands thus selected 
were not open to preémptions under the act of June 19, 1834. bid. 

Where there was an erroneous survey, a selection of a section did not attach un- 
til a correct survey was returned, which was not until the 19th of July, 1834 
As the preémption law was passed on the 19th of June, 1834, an occupant of 
the selection would have had the better title, if he could have brought himself 
within the conditions of the law. But the evidence shows that he could not do 
so. Ibid. 

By the act of congress passed on January 6, 1829, (4 Stats. at Large, 329,) a 
donation claim could not be located upon land occupied by an actual settler. 
Bat in this case, the evidence shows that the land in question was not so occu- 
pied. bid. 

Where a patent for land is issued by the officers of the United States, the pre- 
sumption is that it is valid and passes the legal title. But this may be rebutted 
by proof that the officers had no authority to issue it on account of the land’s 
not being subject to entry and grant. Minter vy. Crommelin, 87. 

The act of March 3, 1817, which was passed to carry into effect the treaty of 
August 9, 1814, with the Creek Indians, provided in the 6th section that no 
land reserved to a Creek warrior should be offered for sale by the register of the 
land-office, unless specially directed by the seeretary of the treasury. /bid. 


. The secretary was authorized to decide whether or not the Indian had abandoned 


the land. If abandoned, it became forfeited to the United States. hid. 


. Hence, where such a reservation was offered for sale, and a patent issued for it, 


the presumption is that the secretary had decided the fact of abandonment, and 
issued the order for the sale. hid. 


. The act of congress passed on the 6th of March, 1820, (3 Stats. at Large, 547,) 


accepted by an ordinance declaring the assent of the people of Missouri thereto, 
adopted on the 19th of July, 1820, granted to the State for the use of schools 
the sixteenth section of every township in the State, which had not been sold or 
otherwise disposed of. Ham vy. Missouri, 126. 


. This expression, ‘“ otherwise disposed of,” does not include the case of an im- 


perfect title, claimed to be derived from the Spanish governor, which had been 
rejected by the board of commissioners in 1811. bid. 


: The claim was confirmed in 1828 so far as to relinquish all the title which the 


United States then had ; but at that time the United States had no title, having 
granted the land to Missouri in 1820, which they had a right to do. bid. 


. The proviso in the act of March 3, 1811, which forbade lands claimed before the 


board of commissioners from being offered for sale until after the decision of 
congress thereon, did not prevent a donation for schools, and, moreover, con- 
templated only a temporary suspension for the purposes of investigation. bid. 


. The act of congress passed on the 13th of June, 1812, confirmed the titles to 


out-lots in the town of St. Louis, in Missouri, upon certain conditions, and the 
act of 26th of May, 1824, required the performance of these conditions, and the 
boundaries of the lot to be proved before the recorder of land titles. Savigna: 
v. Garrison, 136. 


28. Whether the lot and conditions came within the purview of the act of 1812, were 


questions of fact for the jury. The neglect to procure the survey and location 
under the act of 1824, did not forfeit the title acquired under the act of 1812 
Ibid. 

The case of Guitard et al. v. Stoddard, 16 How. 494, controls this case. /bid. 

It has always been a cherished policy with the government of the United States 
to appropriate the section numbered sixteen in every township of land for the 
use of schools. Cooper v. Roberts, 173. 

Reservations were made in the sale of other lands which contained salt springs 
or lead mines, but not in the appropriation of section sixteen for schools. bid 

When the State of Michigan was admitted into the Union, it was upon the con- 
dition Phat every section numbered sixteen in every township of the public 
lands, and where such section has been sold or otherwise disposed of, other 
lands equivalent thereto, and as contiguous as may be, shall be granted to the 
State for the use of schools. bid. 

When the lands are surveyed and marked out, the title of the State attaches to 
number sixteen, and if there be no legal impediment, becomes a legal title. /bid. 

The act of March 1, 1847, (9 Stats. at Large, 146,) providing for the sale of 
mineral lands, does not include section sixteen, which remains subject to the 
compact wit Michigan. bid. 
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Under the operation of that act, and also the act of September, 1850, (9 Stats. at 
Large, 472,) a lease made in 1845, by the secretary of war, of some mineral 
lands, (including section sixteen,) did not confer a right upon the mining com- 
pany, who were the assignees of the lease, to enter their lands and obtain a 
patent for section sixteen. bid. 

It was not necessary for the State of Michigan to obtain the consent of congress 
before making a sale of the section. hid. 

Whether or not the officers of the State of Michigan pursued the laws of the 
State in effecting the saie, is a question which the occupant of the land cannot 
raise in this suit. bid. 

By acts of congress passed in 1803 and 1805, General Lafayette was authorized 
to locate land warrants upon any Iands which were the property of the United 
States; to have surveys executed, and to obtain a certificate from the register 
of the land office, that the land surveyed was not rightfully claimed by any other 
person. Laf tyetle ’s heirs v. Ke nton, 197. 

The location was made upon land in the vicinity of New Orleans, and included 
land which was vacant, and also land which was claimed by individuals. But 
the entry contained no exterior boundaries, bid. 

It was not until 1825 that the location was surveyed ; and then there were marked 
upon the plat such lands as were vacant, and such as were claimed by individ- 
uals. The register certified that the lands contained in the survey were vacant, 
with the exception of the parts designated as private claims; and a patent was 
issued for such vacancies, having the survey attached to it. bid. 

These claims of individuals having been confirmed by operation of acts of con- 
gress, are excepted from the grant of the patent. Apart from the documents 
which establish the titles of these individual claimants, the patent shows that 
nothing was granted except the lands which were marked as vacant. Jhid. 

Where an imperfect Spanish title to land in Missouri was confirmed by the com- 
missioners, but the claim required a survey to ascertain its limits and bounda- 
ries, evidence cannot be received that the survey was erroneously made, by 
showing possession, by the confirmee, of land in a different place than that 
where the survey placed his land. Stanford vy Taylor, 409. 

In the case of an imperfect Spanish title to land in Louisiana, a confirmation 
by congress is inoperative, unless the title or survey under it will enable the 
court to ascertain the specific boundaries of the land. Ledoux v. Black, 473. 

If, before a survey, in such a case, an entry is made and a patent taken out for 
land, which conflicts with a subsequent survey of the confirmed concession, 
the patentee has the better title. bid. 

The title of the family of Arguello confirmed to the following described tract of 
land in California, namely, bounded on the south by the Arrogo, or Creek of 
San Francisquito, on the north by the Creek San Mateo, on the east by the 
Esteras, or waters of the bay of San Francisco, and on the west by the eastern 
borders of the valley known as the Cafada de Raimundo. Argquello v. United 
States, 539. : , 

On the 26th of November, 1835, the governor of California gave an order that 
the petitioner should have a tract of land without specifying the boundaries, 
which was done by an order, having the formalities of a definitive title on the 
27th. ‘This latter document must govern case. No good title is shown which 
can include the valley on the west. J/bid. 

rhe testimony upon this point examined. bid. 

The decree of 1824 and regulations of 1828 forbid the colonization of territory 
comprehended within twenty leagues of the boundaries of any foreign state, 
and within ten leagues of the sea coast, without the consent of the supreme ex- 
ecutive power. Jhid 


But this restriction only included grants to empresarios, who intended to intro- 
duce large colonies of foreigners. It did not prohibit grants of land within 
those limits to natives of the country. bid. 

The court again decides (as in United States v. Reading, page 1,) that it was the 
duty of the governor of California, and not that of the grantee, to submit a 

grant of land to the departmental assembly. United States y. Cruz Cervantes, 


2 


JJ. 

And, moreover, when the case was submitted, and a committee reported in favor 
of the grant, but no final action appeared to have been had upon the matter, the 
grantee should have the benefit of the presumption of a decision in his favor. 


Ibid. 
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It again decides, as in the preceding case of Arguello v. The United States, 
that the ten littoral leagues spoken of in the regulations of 1824 and 1828, do 
not mean prohibition of grants of land to native citizens for their own use. 
Ibid. 


. The title to lands held by the missions of California, was never vested in the 


church, which had only an usufruct in them; and in the present case, the 
mission assented to the grant in question. bid. 


. The 17th section of the regulations of 1828 has no application tothe present case. 


Ibid. 


Also, in 1833 and 1834, the government of Mexico passed laws to secularize the 
missions. bid. 


. Where there was a grant of land in California in 1843, with three boundaries 


and the quantity stated ; and in 1845 a new grant was made which was approved 
by the departmental assembly, subject to the condition, that within four months 
a map of the land should be made; this was a condition subsequent, the non- 
compliance with which did not work a forfeiture of the grant, but only left the 
land liable to be denouncetl. United States v. Vaca, 556. 

Moreover, the disturbed state of the country was a sufficient reason for not 
making the survey. bid. 

Where there was a grant of land in California made by the governor to the 
secretary of the government, and neither the petition nor the patent stated the 
quantity, but tha,concession and direction by the governor to the proper officer 
to issue the patent, limited the quantity to eleven square leagues, this conces- 
sion and direction constitute a part of the evidence of title, and are sufficient to 
make a good grant for that amount. United States v. Larkin, 557. 

The petition to the governor was accompanied with a sketch or map giving the 
location and boundaries of the tract. The patent refers to this sketch, and by 
it the land can be located. Jhid. 

The fraudulent nature of the grant was not made a question in the court below 
=e therefore cannot be made here. Moreover, there is no evidence of fraud. 

bid. 

The objections that the case was not submitted to the departmental assembly, 
and that judicial possession was not taken of the land, are overruled by the 
case of United States v. Fremont, 17 How. 542. bid. 

Neither the act of the Mexican congress of 1824, nor the regulations of 1828, 
prescribe any particular form of grants or patents of the public lands. And 
there is no uniformity with respect to the conditions imposed upon the grantee, 
either in those which relate to the cultivation or taking possession of the land. 
The absence of the condition of settlement within a limited time will not avoid 
the grant in this.case. Ibid. 


LAWS OF NATIONS. 


See ConstTrTUuTIONAL Law. 


LIMITATION, STATUTES OF. 


1. 


whe 


A statute of the State of Illinois, passed in 1839, declared: “ That hereafter 
every person in the actual possession of land or tenements under claim and 
color of title made in good faith, and who shall, for seven successive years after 
the passage of this act, continue in such possession, and shall, also, during said 
time, pay all taxes legally assessed on such land or tenements, shall be held 
and adjudged to be the legal owner of said land or tenements, to the extent 
and according to the purport of his or her paper title.” Wright v. Mattison, 
50. 


- What constitutes color of title, explained. bid. 
. What is color of title’is matter of law, and when the facts exhibiting the title are 


shown, the court will determine whether they amount to color of title. bid. 


. But good faith in the party, in claiming under such color, is a question of fact 


for the jury. bid. 


. Hence, where the court decided that the color of title was not made in good 


faith, such decision Was erroneous. It should have been left to the jury. vid. 
An act of 1835, upon the same subject, passed by the State of Illinois, also 
examined and explained. bid. 


. The law of Missouri allows the lands of a deceased debtor to be sold under exe- 


cution, but prohibits it from being done until after the expiration of eighteen 
months from the date of the letters of administration upon his estate. Griffiths 
v. Bogert, 158. 
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8. Where the letters of administration were dated on the Ist of November, 1819, 
and the sale took place on the Ist of May, 1821, the sale was valid. In this 
case the terminus a quo should be included. bid. 

9. Moreover, the sale was ordered to take place on that day by a court of competent 
jurisdiction, and this makes the matter rem judicatam, and is evidence of the 
construction which the courts of Missouri place upon their laws. bid. 

10. And, besides, the question of the regularity of a judicial sale cannot be raised 
collaterally, except in case of fraud, in which the purchaser was a participant. 
lhid. 

MARYLAND. 

The soil below low-water mark in the Chesapeake Bay, within the boundaries of 
Maryland, belongs to the State, subject to any lawful grants of that soil by the 
State or the sove reign power which governed its territory before the Declaration 
of Independence. Smith vy. Mary! land, 7 71, 

2. But this soil is held by the State not only subject to, but in some sense in trust 
for, the enjoyment of certain public rights, amgng which is the common liberty 
of taking fish, as well shell-fish as floating fist bid. 

3. The State has a right to protect this fishery by making it unlawful to take or 
catch oysters with a scoop or drag, and to inflict the penalty of forfeiture upon 
the vessel employed in‘this pursuit. bid. 

4. Such alawis not repugnant to the constitution of the United States, although 
the vessel which is forfeited is enrolled and licensed for the coasting trade un 
der an act of congress. Ibid. 

5. Neither is it repugnant to the constitution as interfering with the admiralty and 
maritime jurisdiction of the judicial power of the Uuited States. bid. 

6. Nor is the law liable to an objection that no oath is required before issuing a 
warrant to arrest the vessel. That clause of the constitution refers only to 
process issued under the authority of the United States. bid. 

7. The attachment law of Maryland allows an attachment by way of execution to 
be issued upon a judgment and levied upon the credits (inter alia) of the de- 
fendant. J Laughlin v. Swann, 217. 

8. Where an attachment of this nature was laid in the hands of garnishees who 
were trustees, and it appeared that, after performing the trust, there was a 
balance in their hands due to the defendant, the attachment will bind this bal- 
ance, Ibid. 

9. The defendant might have brought an action to recover it, and wherever he can 
do this, the fund is liable to be attached. Ibid. 

10. A bill filed in the court of chancery by another creditor against the garnishces 
and the defendant, filed after the laying of the attachment, and the opinion and 
decree of the chancellor thereon, do not change the rights of the plaintiff in the 
attachment. The decree was passed without prejudice to his rights. If these 
things were made evidence by consent in the court below, it does not so appear 
in the bill of exceptions. bid. 

11. Whatever legal or equitable defence’ the garnishees might have set up in an 
action brought against them by the defendant to recover the balance in their 
hands, can be set up, by bill of interpleader or otherwise, against the plaintiff 
in the attachment. Jtd. 

12. The different modes of presenting these legal and equitable defences in dif- 
ferent States referred to. bid. 

MICHIGAN. 

It has always been a cherished policy with the government of the United States 
to appropriate the section numbered sixteen in every township of land for the 
use of schools. Coope rv. Role rts, 173. 

2. Reservations were made in the sale of other lands which contained salt springs 
or lead mines, but not in the appropriation of section sixteen for schools. Jbid. 

3. When the State of Michigan was admitted into the Union, it was upon the con- 
dition that every section numbered sixteen in every township of the public 
lands, and where such section has been sold or otherwise disposed of other 
lands equivale nt thereto, and as contiguous as may be, shall be granted to the 
State for the use of schools. bid. 

4. When the lands are surveyed and marked out, the title of the State attaches to 
No. 16, and if there be no legal impedjment, becomes a legal title. bid. 

5. The act of March 1, 1847, (9 Stats. at Large, 146,) providing for the sale of 

vo” 
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MICHIGAN, ( Continued.) 
mineral Jands, does not include section sixteen, which remains subject to the 
compact with Michigan. bid. 

6. Under the operation of that act, and also the act of September, 1850, (9 Stats. at 
Large, 472,) a lease made in 1845, by the secretary of war, of some mineral 
lands, (including section sixteen,) did not confer a right upon the mining com- 
pany, who were the assignees of the lease, to enter their lands and obtain a 
patent for section sixteen. bid. 

7. It was not necessary for the State of Michigan to obtain the consent of congress 
before making a sale of the section. bid. 

8. Whether or not the officers of the State of Michigan pursued the laws of the 
State in effecting the sale, is a question which the occupant of the land cannot 

, raise in this suit. bid. 
MISSOURI. 

1. The act of congress passed on the 6th of March, 1820, (3 Stats. at Large, 547,) 
accepted by an ordinance declaring the assent of the people of Missouri thereto, 
adopted on the 19th of Jmly, 1820, granted to the State for the use of schools 
the sixteenth section of eVery township in the State, which had not been sold 
or otherwise disposed of. Ham v. Missouri, 126. 

. 2. This expression, “ otherwise disposed of,’’ does not include the case of an im- 
perfect title, claimed to be derived from the Spanish governor, which had been 
rejected by the board of commissioners in 1811. bid. 

3. The claim was confirmed in 1828 so far as to relinquish all the title which the 
United States then had ; but at that time the United States had no title, having 
granted the land to Missouri in 1820, which they had a right to do. hid. 

4. The proviso in the act of March 3, 1811, which forbade lands claimed before the 
board of commissioners from being offered for sale until after the decision of 
congress thereon, did not prevent a donation for schools, and, moreover, con- 

templated only a temporary suspension for the purposes of investigation. /bid. 

5. The act of congress passed on‘ the 13th of June, 1812, confirmed the titles to 
out-lots in the town of St. Louis, in Missouri, upon certain conditions, and the 
act of 26th of May, 1824, required the performance of these conditions, and 
the boundaries of the lot to be proved before the recorder of land titles. Sav- 
aignac ¥. Garrison, 136. 

6. Whether the lot and conditions came within the purview of the act of 1812, were 
questions of fact for the jury. The neglect to procure the survey and location 
— the act of 1824, did not forfeit the title acquired under the act of 1812. 

bid. 

7. The case of Guitard et al. v. Stoddard, 16 How. 494, controls this case. bid. 

NAVY—OFFICERS OF THE. 

Where an officer of the navy was detached on special duty in France and a sum 
of money was transmitted to him by the secretary of the navy to be disbursed 
for medical attendance, the propriety of this act was peculiarly within the juris- 
diction and discretion of the head oh the department; and the officer cannot be 
charged with the amount so transmitted, by the accounting officers of the treas- 
ury department. United States v. Jones, 92. 

PATENT RIGHTS. 

1. Where there was an agreement between a patentee and an assignee that the lat- 
ter should manufacture the machines for a certain time and upon certain terms, 
itis too late for him, when called upon in chancery for an account, to deny 
that the patentee was the original inventor of the thing patented. Avnsman v. 
Parkhurst, 289. 

2. Even if the patent were invalid, yet that does not so taint with illegality the sale 
of the machines by the assignee, as to affect the claim of the assignor to an 
account of the sales. bid. 

3. The agreement that one only of the parties should continue the manufacture was 
not void as being in restraint of trade. bid. 

* 4, The assignee could not legally purchase the outstanding claim of a third person, 
and set it up against the patentee with whom he had an existing agreement, in 
the nature of a copartnership. bid. 

5. If the assignee tramsfers his contract, the person to whom he transfers it, is bound 
by the same equities which existed between the original parties to the contract, 
having purchased with a full knowledge of the state of things. bid. 

6. If the report of the master was incorrect, exception should have been taken to it 
in the court below. It cannot be examined in this court ; no exception having 
been taken. bid. 
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PENNSYLVANIA. 

See Constitutional law. . 

PLEAS AND PLEADINGS. 

1. Formerly, it was held, in some of the circuit courts, that the averment of citizen- 
ship in a different State from the one in which the suit was brought, and which 
it is necessary to make in order to give jurisdiction to the federal courts, must 
be proved on the general issue. But the rule now is, that if the defendant 
disputes the allegation of citizenship which is made in the declaration, he must 
so plead in abatement. Jones v Leaque, 76. 

. Where, in an action upon a sheriff’s bond, the declaration did not charge the 
sheriff with a breach of his duty in the execution of any writ or process in which 
the real plaintiff was personally interested ; but with a neglect or refusal to 
preserve the public peace, in consequence of which the plaintiff suffered great 
wrong and injury from the unlawful violence of a mob ; the declaration did not 
set forth a sufficient cause of action against the sheriff and his sureties. South 
v. State of Maryland, 396. 

3. The powers and duties of a sheriff explained, and the difference pointed out 

between his ministerial and judicial functions. bid. 

4. It is only for a breach of his duty in the execution of the former, that the sheriff 
and his sureties are liable upon his bond, and the declaration in this case does 
not set out such a breach. Jtid. 

Where a corporation is sued, it is not enough, in order to give jurisdiction, to say 
that the corporation is a citizen of the State where the suit is brought. But an 
averment is sufficient, when admitted by a demurrer, that the corporation was 
created by the laws of the State, and had its principal place of business there. 
Lafayette Insurance Co. v. French, 404. 

6. If the judgment was recovered in Ohio against the company by an erroneous 
name, but the suit upon the judgment was brought in Indiana against the com- 
pany using its chartered name correctly, accompanied with an averment that 
it was the same company, this mistake is no ground of error; it could only be 
taken advantage of by a plea in abatement, in the suit in which the first judg- 
ment was recovered. Ibid. 

PRACTICE. 

1. If the defendant in error files a copy of the record before the expiration of the 
time which is allowed to the plaintiff in error to file it, and afterwards the 
plaintiff in error files the record in proper time, the case made by the defendant 
in error will be dismissed. Hartshorn v. Day, 28. 

. Where the record is not filed by the appellant, within the time prescribed by the 
rules of this court, and the appellee files a copy of it, the appeal will be dis- 
missed upon his motion. The United States v. Fremont, 30. 

38. Also, where a mandate went down from this court to the district court of the 
United States for the northern district of California, and that court entered a 
decree according to the mandate, this furnishes no ground for an appeal, and 
the case will be dismissed upon that ground. bid. 

4. A certificate from the clerk of the circuit court, that he cannot make out the 
record in time to comply with the 63d rule of this court, does not furnish a 
sufficient reason for an extension of the time prescribed by that rule. Sturgess 
¥. Harrold, 40. 

5. This court cannot grant a motion for the rehearing of a cause which has been 
transmitted to the court below. Peck v. Sanderson, 42. 

6. A statute passed by the State of Illinois, on 3d March, 1845, permits matters 
both of fact and law to be tried by the court, if both parties agree. Graham v. 
Bayne, 60. 

Where a case was tried in the circuit court of the United States, in which both 
parties agreed that matters of law and fact should be submitted to the court, 
and it was brought to this court upon a bill of exceptions which contained all 
the evidence, this court will remand the case to the circuit court with directions 
to award a venire de novo. Ibid. 

8. A bill of exceptions must present questions of law. Where there is no dispute 
about the facts, counsel may agree on a case stated in the nature of a special 
verdict. But to send the whole evidence up is not the same thing as agreeing 
upon the facts. bid. 

9. Even if a special verdict be ambiguous or imperfect, if it find but the evidence 
of facts and not the facts themselves, or finds but parts of the facts in issue, 
and is silent as to others, it is a mis-trial, and the court of error must order a 
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@ venire de novo. They can render no judgment on an imperfect verdict or case 
stated. hid. 

10. This court again decides that a decree upon a motion to dissolve an injunction in 
the course of a chancery cause, and where the bill is not finally disposed of, is 
not such a final decree as can be reéxamined in this court, under the 25th sec- 
tion of the judiciary act. Verden v. Coleman, 86. 

11. Where the record contains only an agreed statement of facts, it is not in con- 
formity with the eleventh and thirty-first rules of this court, and the case will 
be dismissed. Curtis v. Petitpain, 109. 

12. Where different parties claimed a fund in the hands of the marshal, which had 
arisen from sales under an execution, a judgment of the circuit court on rules 
as to whom the money should be paid, is not such a judgment as can be 
reéxamined in this court. bid. 

13. Where a trial by jury is waived in the court below, and there is no special verdict 

or agreed statement of facts or bill of exception upon a point of law, this court 

cannot review the judgment of the court below. Guild v. Frontin, 135. 

But having jurisdiction of the cause, and no error appearing upon the face of the 
record, the judgment will be affirmed. bid. 

15. Where the United States brought a case up to this court as plaintiffs in error, and 
the attorney-general moved for a discontinuance upon the ground that he 
wished other questions to be presented upon the record, which he deemed 
necessary for a full elucidation of the case, the court, without expressing an 
opinion upon these other questions, will grant the motion made by the legal 
representative of the government. The United States v. The Minnesota Railroad 
Co. 241. 

16. An original writ has fulfilled its functions when the defendant is brought into 
court. If lost, the court can provide, in its discretion, for the filing of a copy. 
The York and Cumberland Railroad Co. v. Myers, 246. 

17. If several claimants of portions of an estate unite in filing a bill, this does not 

i make it multifarious. The authorities upon this subject examined. Shields v. 

j Thomas, 253. 

18. The court in Kentucky having rendered a decree for the complainants, they had 
a right to file a bill in Iowa to enforce this decree. bid. 

19. Where a petition is filed in a court of chancery by a creditor, praying to be 
admitted as a party complainant in a suit then existing, but the nature of the 
original suit is not made to appear, the proceeding is irregular, and cannot be 
sustained. Ransom v. Davis, 295. 

20. Where a chancery suit involves matters of account, the action of a master should 
be had in the inferior court, and the items admitted or rejected should be stated, 
so that exception may be taken to the particular items or class of items, and 
such a case should be brought before this court on the rulings of the exceptions 
by the circuit court. bid. 

Where a declaration in ejectment was served on the 15th of the month and the 
court met on the 27th, it was ten days before the commencement of the term. 
Connor v. Peugh’s Lessee, 394. 

22. Judgment being entered against the casual ejector, the tenant having neglected 
. to make herself a party, cannot bring a writ of error to the judgment. bid. 
23. A motion to set the judgment aside was an application to the sound discretion 
of the court below. No appeal lies from its decision, nor is it the subject of a 

bill of exceptions or writ of error. bid. 

24. Where the clerk of the supreme court of a State neglects or refuses to make a 
return to a writ of error issued under the 25th section of the judiciary act, this 
court will lay a rule upon him to make return on or before the first day of the 
next term, or show cause why such return has not been made in conformity to 
law. The United States v. Booth, 476. 

25. And where there is another case upon the docket involving the same questions 
the court will direct it to be continued, in order that both cases may be argued 
together. Ibid. 

26. No objections to a master’s report can be made which were not taken before the 
master; nor after a decree pro confesso can a defendant go before the master 
without a special order, but the accounts are to be taken ex parte. MceMicken 
v. Perin, 507. 

27. An appeal will not lie from the refusal of a court to open a former decree ; nor 
have the circuit courts power to set aside their decrees in equity, on motion, 
after the term at which they were rendered. bid. 
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28. Where the record, certified by the clerk of the circuit court, states that an appeal 
from a decree in chancery was taken in open court, no evidence dehors the 
record can be received to impeach its verity, On a motion to dismiss the appeal 
for want of jurisdiction upon the ground that the case has not been regularly 
brought up. Hudgins vy. Kemp, 530. 

29. If the record is defective, the errors can be corrected in several modes. bid. 

30. The distinction pointed out between appeals which operate as a supersedeas and 
those which do not. Ibid. 

31. If the evidence offered were received, it would not furnish a sufficient reason for 
dismissing the appeal. bid. 

32. The appeal being taken orally in open court, an omission of the clerk to enter it 
in the order book, could not devest the party of the enjoyment of his legal 
right to appeal. bid. 

33. The mode of removing a case from an inferior to an appellate court is regulated 
by acts of congress, and does not depend on the laws or practice of the State, 
in which the court may happen to be held. bid. 

34. An appeal bond may be approved of by the judge out of court. bid. 

PRESIDENT OF THE UNITED STATES. 

1. The second article of the constitution of the United States, section two, con- 

tains this provision, namely: “The President shall have power to grant re- 

prieves and pardons for offences against the United States, except in cases of 

impeachment.” zx parte Wells, 307. 

Under this power, the President can grant a conditional pardon to a person un- 
der sentence of death, offering to commute that punishment into an imprison- 
ment for life. If this is accepted by the convict, he has no right to contend 
that the pardon is absolute and the condition of it void. And the court below 
was justifiable in refusing to discharge the prisoner, when the application was 
placed upon that ground. bid. 

3. The language used in the constitution as to the power of pardoning, must be 
construed by the exercise of that power in England prior to the Revolution, and 
in the States prior to the adoption of the constitution. bid. 

4. The manner explained in which it was exercised in England and in many of the 

States. lid. 

The language of the constitution is such that the power of the President to par- 
don conditionally is not one of inference, but is conferred in terms; that lan- 
guage being to “ grant reprieves and pardons,” which includes conditional as 
well as absolute pardons. bid. 

6. The acceptance, by the convict, of the condition, was not given under duress in 
the legal acceptation of that term. bid. 

REPORTER. 

1. On the 27th of December, 1847, George F. Comstock was appointed state repor- 

ter, under a statute of the State of New York, which office he held until the 

27th of December, 1851. Little v. Hall, 165. 

During his term of office, viz: in 1850, he, in conjunction with the comptroller 
and secretary of the State, acting under the authority of a statute, made an 
agreement with certain persons, that for five years to come, they should have 
the publication of the decisions of the court of appeals and the exclusive benefit 
of the copyright. bid. 

3. At the expiration of M: Comstock’s term, viz: on the 27th of December, 1851, 
he had in his possession sundry manuscript notes, and the decisions made at 
the ensuing January term, were also placed in his hands to be reported. Ont 
of these materials he made a volume; and sold it upon his own private account. 
Ibid. 

4. Whatever remedy the first assignees may have had against Mr. Comstock indi- 
vidually, they are not to be considered as the legal owners of the manuscript, 
under the copyright act of congress, and are not entitled to an injunction to 
prevent the publication and sale of the volume. bid. 

SHERIFF. 

1. Where, in an action upon a sheriff’s bond, the declaration did not charge the 
sheriff with a breach of his duty in the execution of any writ or process in 
which the real plaintiff was personally interested ; but with a neglect or refusal 
to preserve the public peace, in consequence of which the plaintiff suffered great 
wrong and injury from the unlawful violence of a mob ; the declaration did not 
set forth a sufficient cause of action against the sheriff and his sureties. South 
v. State of Maryland, 396. 
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SHERIFF, (Continued. 

! 2. The powers and duties of a sheriff explained ; and the difference pointed out 

between his ministerial and judicial funetions. did. 

3. It is only for a breach of his duty in the execution of the former, that the sheriff 
and his sureties are liable upon his bond, and the declaration in this case does 
not set out such a breach. tid. 

STATUTES, CONSTRUCTION OF. 

1. Where a law, as published, has been acknowledged by the people and received a 
harmonious interpretation for a long series of years, the propriety may well be 
doubted of referring to an ancient manuscript to show that the law as published 
was not an exact copy of the original manuscript. Pease v. Peck, 595. 

2. Moreover, in this case, a subsequent legislative authority sanctioned the law as 

previously published, and thereby adopted it as afuture rule. hid. 

3. The original manuscript of the laws for the territory of Michigan left out the 
saving of “ beyond seas” in the statute of limitations, but the published law 
contained this exception. It ought now to be considered as included. Did. 

4. As a general rule, this court adopts the construction which state courts put upon 
state laws. But there are exceptions. Some of these exceptions stated. bid. 

TARIFF LAWS. 

1. Where merchant appraisers were appointed, under the tariff acts of 1842 and 
1846, to review the decision of the public appraisers, it was a question of fact 
for the jury to decide, whether the examination of samples drawn, some weeks 
before their appraisement, was a substantial compliance with the law which 
required them to examine one package, at least of every ten packages of goods, 
wares, and merchandise. Greely’s Administrator y. Burgess, 413. 

2. Being a question of fact for the jury, evidence was admissible tending to show 

that they had not complied with the law. bid. 

3. The protest being “that the goods were not fairly and faithfully examined by 

the appraisers ” was a sufficient notice of the grounds upon which the impor- 

ters conteuded that the appraisement was unlawful. It was not necessary to 
set forth specifically, the reasons upon which the charge was founded. bid. 

i 4. The tariff act of March 3, 1851, (9 Stats. at Large, 629,) repealed so much of 

the former laws as provided that merchandise, when imported from a country 

other than that of production or manufacture, should be appraised at the market 
value of similar articles at the principal markets of the country of production or 
manufacture, at the period of the exportation to the United States. Stairs v. 
Peaslee, 522. 

5. It must be appraised according to the value of the goods in the principal mar- 

kets of the country from which they are exported. bid. 

6. Therefore cutch, which is a product of the East Indies, only, and the great mar- 
ket for which, there, is Calcutta, must be appraised, not according to its value 
there, but at London and Liverpool, which are the principal markets of Great 
Britain, exclusive of India; and not at Halifax, from which place it was 
brought into the United States. bid. 

. The word “ country,” mentioned above, embraces all the possessions of a foreign 
state, however widely separated, which are subject to the same supreme execu- 
tive and legislative control. Ibid. 

It is for the merchant appraisers to decide what markets in these dominions are 

@ __the principal ones for the goods in question, and their decision is final. /bid. 

9. The penal duty of twenty per centum exacted by the 8th section of the tariff act 

of July 30, 1846, (9 Stats at Large, 43,) is properly levied upon goods entered 

at their invoice value, if it is found to be ten per cent below the dutiable value, 
as well as those goods where the importer makes an addition to the invoice 
value. bid. 

10. The case of Bartlett v. Kane, 16 How. 263, commented upon. 

TAXES IN WASHINGTON. 

1. Where property stood assessed upon the books of the corporation of Washing- 

ton in the name of James Thomas, and was sold for taxes, the sale was good, 
although James Thomas was dead when the taxes were levied. Holroyd v. 
Pumphrey, 69. 

2. Nor was such sale invalid upon the ground that the corporation had, in a prior 

year, sold the property as belonging to the heirs of James Thomas, which sale 

} was not carried out to completion. Zbid. 

3. The act of congress, passed on 26th May, 1824, (4 Stats. at Large, 76,) provides 

for the case. Lhid. 
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TEXAS. 

1. Where a person, who owned land in Texas whilst it was a part of Mexico, re- 
moved into Mexico prior to the declaration of independence by Texas, and 
continued to reside in Mexico until her death, her daughter, who was also a 
citizen of Mexico, could not, as heir, recover the land in Texas. McKinney v. 
Saviego, 235. 

2. By the laws which governed Texas before the revolution, the proprietor of lanl 
must have resided within the jurisdiction of the Mexican government, and 
foreigners could not inherit land. bid. 

3. The constitution of Texas considered as aliens all those who did not reside there 
at the time of the declaration of independence, unless they were afterwards 
naturalized ; and also decreed that no alien should hold land in Texas, except 
by titles emanating directly from the government of that republic. bid. 

4. The legislature of Texas had power to modify these rules, but did not change 
them in this respect when it introduced the common law by statute. Upon the 
death of the ancestor the estate was cast upon the State, without the necessity 
of an inquest of office. bid. 

5. The constitution and laws of Texas provide for the case of an alien heir who 
may inherit from a citizen, but not for an alien heir inheriting from an alien. 

bid. 

6. The treaty of Guadaloupe Hidalgo provides for those Mexicans who inhabited 
territories ceded to the United States, but had no relation to Texas, Ibid. 

TRUSTS. 

1. Where there was a deed of trust to secure the payment of a note which had two 
years to run, and the trustee was empowered to sell in case any default should 
be made in payment of any part of the debt and interest, the trustee could sell 
the property if the interest for the first year was not paid when due. Richards 
v. Holmes, 143. 

2. It was not necessary that the trust deed should describe the interest as being an- 
nual. Thid. 

3. The trustee had power to adjourn the sale from time to time, if duly advertised, 
and it should seem to him necessary in order to secure a fair price. bid. 

4. The creditor for whose benefit the sale was made had a right to request the 
auctioneer to make a bid for him, if fairly used. bid. 

5. Assignors who did not indorse the note, but assigned it by deed, and covenanted 
that it should be first paid out of the proceeds of sale of the property conveyed 
in the deed of trust, cannot be held personally responsible. The covenant in 
the assignment was only that the note assigned should have a preference. Lbid 

WARRANTY. 

See Esrorre.. 
WASHINGTON, CORPORATION OF. 
See Taxes IN WASHINGTON. 
WHEELING BRIDGE. 
See ConsTiTuTIONAL Law. 

WILLS. 

1. The following clause in a will, namely: “I give to my two sons, viz: John and 
Jacob, all my lands, &c., live stock, &c., tools, &c., bonds, &c., to be equally di- 
vided between them, and the executor is ordered to pay debts out of that part of 
the estate. J/tem.—It is my will that if either of my said sons, John and Jacob, 
should happen to die without any lawful heirs of their own, then the share 
of him who may first decease shall accrue to the other survivor and his heirs,” 
gave an estate in fee simple to John and Jacob ; and the share of the one who 
tirst died without issue passed over to the other son by way of executory devise. 
Abbott v. The Essex Co. 202. 

2. Where a testator, in Penn$ylvania, gave to his wife a life estate in the homestead 
and two lots, and charged upon his goods and lands an annuity to her, but did 
not mention his lands in any other part of the will, and then, after sundry 
legacies, bequeathed the surplus to be applied to the purposes of the Presbyte- 
rian church, this surplus does not relate to his lands, which his heirs will take. 
Allen’s E-xecutors v. Allen, 385. 

3. By the law of Pennsylvania, heirs must take, unless they are disinherited by 

express words or necessary implication. Ibid. + ; 

4. Evidence of extrinsic circumstances, such as the amount and condition of the 
estate, Ge., cannot be received to control the interpretation of the will. It is 
only admissible to explain ambiguities arising out of extrinsic circumstances. 


Thid. 
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5. Where a will was established in New Orleans, in 1792, by order of the alcalde, 
an officer who had jurisdiction over the subject-matter, his decree must be 
considered as a judicial act, not now to be called into question. 
New Orleans, 470. 

6. The courts of the United States have no probate jurisdiction, and must receive 
the sentences of the courts to whieh the jurisdiction over testamentary matters 
is committed, as conclusive of the validity and contents of a will. An original 
bill cannot be sustained upon an allegation that the probate of a will is con- 
trary to law. /bid. 


7. Moreover, the fraud charged in this case, is not established by the evidence 
Ibid. 


Fouvergne v. 








